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IN THE DISTRIO COUW OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
WESCO AUTOBODY SUPPLY, INC., a ) 
Washington Corporation, 
1 
Petitioner-Appellant, ) Supreme Court No. 35732 
VS. 
HOLLY ERNEST, individually; PAINT AND) 
SPRAY SUPPLY, INC., an Idaho 
Corporation; AUTOMOTIVE PAINT 
WAREHOUSE, a Utah corporation; HUGH) 
BARKDULL, individually; BRADY 




Appeal from the District Court of the Sixth Judicial District of the State of 
Idaho, in and for the County of Bannock. 
Before HONORABLE Don L. Harding, District Judge. 
For Appellant: 
Debora K. Kristensen 
GIVENS PURSLN LLP 
P. 0. BOX 2320 
Boise, Idaho 163301-2320 
For Respondent: 
KENT L. HAWKINS 
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SUPREME COURT APPEAL; All 7 files are at N. Randy Smith 
Diane's Desk. 
New Case Filed-Oti 2r Claims N. Randy Smith 
Summons Issued N. Randy Smith 
Filing: A1 - Civil Complaint, More Than $1000 No N. Randy Smith 
Prior Appearance Paid by: Beard St. Clair 
Gaffney Receipt number: 00321 13 Dated: 
9/8/2005 Amount: $82.00 (Check) 
Interim Hearing Held, Crt GRANTED plntf a N. Randy Smith 
Temorary restraining order: J Smith 9-1 2-05 
Summons Returned, srvd on Holly Ernest on N. Randy Smith 
9-14-05 
Summons Returned, srvd on Automotive Paint N. Randy Smith 
Wardhouse on 9-14-05 
Summons Returnec srvd on Travis Dayley on N. Randy Smith 
9-1 0-05 
Summons Returned, srvd on David Cristobal on N. Randy Smith 
9-1 0-05 
Summons Returned, srvd on Chantil Dobbs on N. Randy Smith 
9-1 1-05 
Summons Returned, srvd on Joel Johnston on N. Randy Smith 
9-1 1-05 
Summons Returned, srvd on Thomas Condey for N. Randy Smith 
Ryan Nesmith on 9-1 1-05 
Summons Returned, srvd on Jeffrey Peck on N. Randy Smith 
9-1 2-05 
Summons Returnet srvd on Hugh Barkdull on N. Randy Smith 
9-12-05 
Summons Returned, srvd on Tiffany Thomsen N. Randy Smith 
on 9-12-05 
Summons Returned, srvd on Curtis Stairs on N. Randy Smith 
9-1 2-05 
Summons Returned, srvd on Jodee Reid on N. Randy Smith 
9-1 2-05 
Summons Returned, srvd on Michael Cook on N. Randy Smith 
9-1 2-05 
Summons Returned, srvd on Brady Barkdull on N. Randy Smith 
9-1 2-05 
Summons Returnei' srvd on Shelby Thomsen N. Randy Smith 
on 9-12-05 
Summons Returned, srvd on Kelly McClure on N. Randy Smith 
9-1 2-05 
Summons Returned, srvd on Jenny Hancock on N. Randy Smith 
9-1 3-05 
Plaintiff: Wesco Autobody Supply, Inc. Attorney N. Randy Smith 
Retained Michael D Gaffney 
Date: 1/21/2009 ~ i x t a d i c i a l  District Court Bannock ~ o u n t & $  
+&# 
User: DCANO 
Time: 03:02 PM ROA Report 
Page 2 of 17 Case. CV-2005-0003527-OC Current Judge: Mitchell Brown 
Vilesco Autobody Supply, Inc. vs. Holly Ernest, etal. 
Date Code User Judge 
NOAP PATTI 
NOTC PATTI 
9/26/2005 INHD PATTI 
9/28/2005 NOTC PATTI 
912912005 NOTC PATTI 
10/12/2005 NOTC PATTI 
10/1312005 NOTC PATTI 
9/21/2005 N OTC CAMILLE Notice of attys Notice of party notification; aty N. Randy Smith 
Michael Gaffney for plntf 
CAMILLE Applicant ATtys Not :e of party notification; aty N. Randy Smith 
Michael Gaffney for plntf 
MOTN CAMILLE Motion for order allowing Depo; aty Michael N. Randy Smith 
Gaffney for plntf 
MOTN CAMILLE Motion to shorten time; aty Michael Gaffney for N. Randy Smith 
plntf 
HRSC CAM1 LLE Hearing Scheduled (Hearing Scheduled N. Randy Smith 
09/26/2005 09:OO AM) 
9/22/2005 ELLA Filing: I IA  - Civil Answer Or Appear. More Than N. Randy Smith 
$1000 No Prior Appearance Paid by: Merrill & 
Merrill Receipt number: 0034097 Dated: 
09/22/2005 Amount: $52.00 (Check) 
Notice Of Appearav~e (Stephen Dunn for dfdts) N. Randy Smith 
Notice of serv (dfdts 1st set of interrogs & req for N. Randy Smith 
prod of docum to pltf); 
Hearing result for Hearing Scheduled held on N. Randy Smith 
09/26/2005 09:OO AM: Interim Hearing Held (crt 
GRANTED motn to shorten time -vacated hrng to 
determine whether the tro should continue - crt 
set hrng for 12-9-05 at 8:30 a.m. - motn for 
allowing depos was not argued due to recent 
appearance of cnsl - tro outlined in crts 9-1 2-05 
min entry & order is extended until the 12-9-05 
hrng); J. Smith 
Notice of depos duces tecum of N. Randy Smith 
Shelby Thompson;Kelly McClure;Jenny Hancock; 
Tiffany Thomsen; Cyntis Stairs; Jodee Reid; 
Michael Cook; Hugh Barkdull; Brady Barkdull; 
David Cristobal; Joel Johnston; Chantil Dobbs; 
Jeffrey Peck; Travis Dayley; Holly Ernest; Ryan 
Nesmith; 
Notc of depols duces teucm pursuant to rule 
30(B)(6) 
Amended notc of depos duces tecum (of Holley N. Randy Smith 
Ernest; 
Amended notc of depos decus tecum pursuant to 
rule 30(B)(6); 
Notice of depos duces tecum (Tom Davis) N. Randy Smith 
2nd amended notc of depos duces tecum (Holly 
Ernest) 
2nd amended notc Lf depos duces tecum 
pursuant to Rule 30(B)(6); 
Amended notc of depos duces tecum (Tom Davis: N. Randy Smith 
Third amended notc of depos duces tecum (Holly 
Ernest) 
Third amended notc of depos duces tecum 
pursuant to Rule 30(B)(6) 
&$& e B i "  
Date: 1/21/2009 Sixt@$ddicial District Court Bannock ~ o o n t g g  
e*- 
User DCANO 
Time: 03 02 PM ROA Report 
Page 3 of 17 Case: CV-2005-0003527-OC Current Judge: Mitchell Brown 
Wesco Autobody Supply, Inc. vs. Holly Ernest, etal. 
Date Code User 
I011 312005 MOTN 
1 1/4/2005 NOTC 
1 111 012005 NOTC 





1 11 012006 N OTC 
111 112006 NOTC 
NOTC 
111 312006 NOTC 



















Motion for limited admission (Randy Smart to N. Randy Smith 
associate with Stephen Dunn); 
Order allowing limited admission; J. Smith 
Notice of service - aty Michael Gaffney for plntf N. Randy Smith 
Notice of service - Defs 1st set of req. for N. Randy Smith 
Admissions and 2nd set of lnterrog and req for 
production of documents to plntf and this notice of 
service: aty Stephen Dunn for Defs. 
Notice of service - plntfs resp to defs first req for N. Randy Smith 
admission: aty Michael Gaffney for plntf 
Motion to vacate hrng (Stephen Dunn for dfdt) N. Randy Smith 
Notc of hrng (on 12-2-05 at 9:30 a.m.) 
Notice of service - plntfs resp to defs 2nd set of N. Randy Smith 
Interrog. aty Michael Gaffney for plntf 
Interim Hearing Held (re: dfdts motn to vacate - N. Randy Smith 
pltf objected - crt GKANTED motn - both parties 
would be assissted with more time to prepare - 
matter set for preliminary injunction on February 
10, 2005 at 8:30 a.m.) 
Hearing Scheduled (Scheduling Conference N. Randy Smith 
01/24/2006 10:30 AM) 
Notice of depos of Roger Howe (Stephen Dunn N. Randy Smith 
for dfdts); 
Notice of depos of Craig Russum (Stephen Dunn 
for dfdts) 
Notice of depos duces teum (of James L. Smith) 
Michael Gaffney for pltf 
Letters of Rogatory (Michael Gaffney for pltf for 
James Smith) . 
Letters of Rogatory :Michael Gaffney for pltf of 
Dave Arness) 
Notice of Depo of Martin Evans 1-1 9-06 at 10:OO N. Randy Smith 
am: aty Michael Gaffney 
Notice of Depo of Dave Arneson 2-7-06 at 10:OO N. Randy Smith 
am 
Amended notc of depos of Roger Howe duces N. Randy Smith 
tecum (Stephen Dunn for dfdts); 
Notc of depos duces tecum of Vilesco Autobody 
Supply Inc., pursuant to Rule 30(B)(6) (Stephen 
Dunn for dfdts) 
Amended notc of depos of Craig Russum duces 
tecum (Stephen Dunn for dfdts) 
AMENDED (Lodge*) Reply Memorandum in Mitchell Brown 
Support of Defendants Motion for Summary 
Hearing Scheduled (Jury Trial 03/27/2007 09:30 N. Randy Smith 
AM) 
Hearing Scheduled (Pretrial Conference N. Randy Smith 
0311 912007 1 1 :00 AM) 
Date: 112 112009 District Court - Bannock ~ o u n t g 3  User. DGANO 
Time: 03:02 PM ROA Report 
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312912006 MOTN 
AFFD 




Affidavit of Stephen ,?unn; atty Stephen Dunn N. Randy Smith 
Plaintiff's Response to Defendant's First Set of N. Randy Smith 
interrogatories and REquest For Production of 
Documents 





















Affidavit of Tiffany Thomsen N. Randy Smith 
Affidavit of David Cristobal; atty Stephen Dunn N. Randy Smith 
Affidavit of Chantil Dobbs; aaty Stephen Dunn N. Randy Smith 
Affidavit of Travis Dayley; atty Stephen Dunn N. Randy Smith 
Affidavit of Jeffrey Peck; atty Stephen Dunn N. Randy Smith 
Affidavit of Joel Johnston; atty Stephen Dunn N. Randy Smith 
Affidavit of Kelly ~cGlure; atty Stephen Dunn N. Randy Smith 
Affidavit of Shelby Thompson; atty Stephen Dunn N. Randy Smith 
Affidavit of Jenny Hanwck N. Randy Smith 
Memorandum in Support of Defendant's Motion N. Randy Smith 
for Summary Judgment; atty Stephen Dunn 
Notice of Hearing 5101106 @ 9:OOa.m.; atty N. Randy Smith 
Stephen Dunn 
NOTC 
Motion for sum jdgt (Stephen Dunn for dfdts) N. Randy Smith MOTN 
AFFD 
PATTI 
DCANO Affidavit of Holly Ernest; Stephen S. Dunn, Atty Mitchell Brown 
for Dfdts. 
AFFD DCANO Affidavit of Brady Barkdull; Stephen S. Dunn, Atty Mitchell Brown 
for Dfdts. f 
AFFD DCANO Affidavit of Hugh Barkdull; Stephen S. Dunn Atty Mitchell Brown 
for Dfdts. 
AFFD DCANO Affidavit of Michael Cook; Stephen S. Dunn, Atty Mitchell Brown 
for Dfdts. 
Affidavit of Jodee Reid; Stephen S. Dunn, Atty for Mitchell Brown 
Dfdts. 
AFFD DCANO 
Hearing Scheduled (Motion 0510112006 09:OO N. Randy Smith 
AM) Motion for Summary Judgment 
313012006 H RSC LlNDA 
Motion to shorten time (Michael Gaffney for pltf) N. Randy Smith 
Pltfs motn for an extension of time to respond to 
the dfdts motn for sum jdgt; 
Affidavit of Mlchael 9. Gaffney in support of pltfs N. Randy Smith 
motn for an extensi~n of time to respond to the 
dfdts motn for sum jdgt; 
41512 006 MOTN PATTI 
AFFD PATTI 
Order shortening time to respond to dfdts motn N. Randy Smith 
for sum jdgt set for 4-10-06 at 9:30 a.m.); J. 
Smith 
ORDR PATTI 
~ i x t 4 3 i c i a l  -;? District Court , Bannock county @% q&$ User: DCANO 
ROA Report 
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Date 
41512006 
Code User Judge 
Notc of hrng (on pltfs motn for extension of time N. Randy Smith 
to resopnd to dfdts motn for sum jdgt (Michael 






Dfdts repsonse to p;& motn for an extension of N. Randy Smith 
time to respond to dfdts motn for sum jdgt 
Supplemental Affidavit of Michael D. Gaffney in N. Randy Smith 
Support of Plaintiff's Motion for an Extension of 
Time to Respond to the Defendant's Motion for 
Summary Judgment. (PA Gaffney) 




AFFD Affidavit of Jodee Reid (DA Dunn) N. Randy Smith 
Defendant's Response to Plaintiff's Motion for an N. Randy Smith 
Extension of Time to Respond to Defendant's 
Motion for Summary Judgment (by DA Dunn) 
Hearing result for Motion held on 0510112006 N. Randy Smith 
09:OO AM: Hearing' Vacated Motion for 
Summary Judgment 
HRVC PATTI 
Notice of service - plntfs 1st set of Interrog. aty N. Randy Smith 
Michael Gaffney for plntf 
NOTC CAMILLE 
Notice of Depo of Delane Anderson 6-8-06 at N. Randy Smith 
1 1 :00 am: aty Michael Gaffney for plntf 
NOTC CAMILLE 
Notice of service - Def Automotive paint N. Randy Smith 
warehouse, aty Kent Hawkins for def 
N OTC CAMILLE 
Notice vacating Depo of Delane Anderson and N. Randy Smith 
Doug Bowers; 
NOTC CAM1 LLE 
Stipulation; aty Gaffney for plntf N. Randy Smith STlP 
NOTC 
CAMILLE 
CAMILLE notice of service; first set of Interrog. aty Kent N. Randy Smith 
Hawkins for defs 
Notice of Depo of David Cristobal on 6-23-06 N. Randy Smith CAMILLE 
CAMILLE 
NOTC 
NOTC Notice of Depo of Chantil Dobbs on 6-23-06 at N. Randy Smith 
2:oo : 
Notice of Depo of Joel Johnston on 6-23-06 at N. Randy Smith 
1 :00 pm 
N OTC CAMILLE 
Notice of Depo of Travis Dayley on 6-23-06 at N. Randy Smith 
1 1 :00 am: 
Notice of Depo of Jeffrey Peck on 6-23-06 at N. Randy Smith 
10:OO am: 
Notice of Depo of Tom Davis on 6-26-06 at 1l:OO N. Randy Smith 
am: 
Notice of Depo of ~ > l l y  Ernest on 6-26-06 at 9:00 N. Randy Smith 
am: 








Notice of Depo of Brady Barkdull on 6-26-06 at N. Randy Smith 
10:OO am: 
NOTC 
Notice of service - plntfs 1 st supplemental resp to N. Randy Smith 
defs first set of admissions: aty MIGaffney 
NOTC 
NOTC Notice of service - plntfs 2nd req for production : N. Randy Smith 
Date Code User 
&&& 
Sixth QPcial District Court ,Bannock County @ff User: DCANO 
ROA Report 
Case: CV-2005-0003527-OC Current Judge: Mitchell Brown 
Wesco Autobody Supply, Inc. vs. Holly Ernest, etal. 
6/23/2006 NOTC CAMILLE 
6/26/2006 MOTN CAMILLE 
AFFD CAMILLE 





6/29/2006 NOTC CAMILLE 
7/5/2006 AFFD CAMILLE 
CAMILLE 
71712006 MOTN DCANO 
NOTC DCANO 
711 012006 INHD PATTI 
711 212006 MOTN PATTI 




91712006 ORDR PATTI 
ORDR PATTI 
Judge 
Notice vacating depositions;; aty MlGaffney for N. Randy Smith 
plntf 
Plntfs Motion to Amgnd Complaint; N. Randy Smith 
Affidavitof Craig Russum; N. Randy Smith 
Affidavit of Shauntel Bell; N. Randy Smith 
Affidavit of Wes Goodwin; N. Randy Smith 
Pltfs memo in opposition to motn for sum jdgt N. Randy Smith 
(Michael Gaffney for pltf) 
Affidavit of Jeffrey D. Brunson in Opposition to Mitchell Brown 
Motion for Summary Judgment; Michael D. 
Gaffney, Atty for Plntfs. 
Plantiffs Memorandum in Opposition to Motion Mitchell Brown 
for summary Judgment (Lodged); Michael D. 
Gaffney, Atty for Plntfs. 
Notice of service - ~ * , y  Kent Hawkins for def. N. Randy Smith 
2nd Affdt of Brady Barkdull; N. Randy Smith 
Reply Memorandum in support of Defs Motion for N. Randy Smith 
Summary Judgment; 
Motion to Strike Second Affidavit of Brady Mitchell Brown 
Barkdull; Michael D. Garrney, Atty for Plntf. 
Notice of Hearing; Michael D. Garrney, Atty for Mitchell Brown 
Plntfs. 
Interim Hearing Held (re: dfdts motn for sum jdgt - N. Randy Smith 
pltfs motn to amend compl, motn to shorten time - 
motn to strike 2nd affdvt of Brady Barkdull - pltfs 
motn to compel is GRANTED - crt GRANTED 
both parties for add"! time to supply depos 
transcripts - motn to shorten time GRANTED & 
pltfs motn to strike DENIED); 
Motion to shorten time (Michael Gaffney for pltf) N. Randy Smith 
Affidavit of Kent L. Hawkins; N. Randy Smith 
Amended reply memo in support of dfdts motn for N. Randy Smith 
sum jdgt including twin falls depos cites (Kent 
Hawkins for dfdts) 
Amended(Lodged) Reply Memorandum in Mitchell Brown 
Support of Defendants Motion for summary 
Judgment Including Twin Falls Deposition Cites.; 
Kent L. Hawkins, Atty for Dfdts., 
Supplemental Affd of Jeffrey Burnson in N. Randy Smith 
Opposition to Defs i 'lotion for Summary 
Judgment; aty MIGaffney for plntf 
Order (Court grants and denies the motns re: N. Randy Smith 
sum jdgt); J. Smith 9-6-06(Duplicate of below 
entry) 
Decision re: sum jdgt (crt GRANTS and DENIES N. Randy Smith 
motn for sum jdgt); J. Smith 9-6-06 
Date: 1/21/2009 S i x t ~ ~ & ~ ~ i c i a l  District Court - Bannock County pa g& User. DCAMO t52*'d 
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CAM I LLE 
CAMILLE 
PATTI 
Motion to reconsider; aty Michael Gaffney for N. Randy Smith 
plntf 
pintfs Memorandum in support of motion to N. Randy Smith 
reconsider; aty Mlcjaffney 
Notice of service - plntfs 1st set of Interrog. aty N. Randy Smith 
Jef Brunson for plntf 
Hearing Scheduled (Motion 1012312006 09:OO N. Randy Smith 
AM) 
Memorandum in Opposition to plntfs motion to N. Randy Smith 
reconsider; aty Kent Hawkins for Def. 
Hearing result for Motion held on 1012312006 N. Randy Smith 
09:OO AM: Interim Hearing Held (crt DENIES 
motn to reconsider its decision as to the dismissal 
of P&S in Cnts 1 & 2 - crt also DENIES motn to 
reconsider its decision as to the dism of Brady for 
"looking for potentia! store locations" for P&S 
while employed by ~ l t f s )  J. Smith 1 1-28-06 
CAMILLE 
SHAREE 
plntfs reply Brief in support of motion to N. Randy Smith 
reconsider; aty MlGaffney 
Notice of Service - Defendant Paint & Spray N. Randy Smith 
Responses to: Plaintiffs First Set of 
Interrogatories, Request for Production, and 
Request for Admission 
BRFS 
NOTC 
Pltfs designation of experts & lay witnesses N. Randy Smith 
(Michael Gaffney for pltf) 
WDSC PATTI 
Motion to compel (Michael Gaffney for pltf) N. Randy Smith MOTN 
H RSC 
PATTI 
PATTI Hearing Scheduled (on 12-18-06 at 9:00 a.m. on N. Randy Smith 
pltfs motn to compel) 
Memo in support of jltfs motn to compel (Michael N. Randy Smith 
Gaffney for pltfs); 
BRFS PATTI 
HRSC PATTI Hearing Scheduled (Hearing Scheduled N. Randy Smith 
01/22/2007 09:OO AM) pltfs motn to compel 
PATTI Dfdts disclosure of expert & other witnesses (Kent N. Randy Smith 
Hawkins for dfdts); 
DCANO Dfdts. Supplemental Disclosure of Expert N. Randy Smith 
Witnesses; Kent L. Hawkins, Atty for Dfdts 
Notice of Service; mailed on 1-12-07 to Michael N. Randy Smith 
D. Gaffney, Atty for Plntfs. Dfdts. 2rd 
interrogatories and 2nd Request for Productions 
of Documents to Plntfs; Kent L. Hawkins, Atty for 
Dfdts. 
NOTC DCANO 
DCANO Paint & Spray Supply's Memorandum Opposition N. Randy Smith 
to Plntfs. Motn to Compel; Kent L. Hawkins, Atty 
for Dfdts. 
Second Amended Notice of Hearing; Michael D. N. Randy Smith 
Gaffney 
DCANO 
H RSC DCANO Hearing Scheduled (Hearing Scheduled N. Randy Smith 
01/22/2007 09:30 AM) Plntfs. Motion to Compel 
Date: 112 112009 
Time: 03:02 PM 
Page 8 of 17 
~ ix tgad ic ia l  District Court , Bannock ~ount&a 
%# 
ROA Report 
Case: CV-2005-0003527-OC Current Judge: Mitchell Brown 
Wesco Autobody Supply, Inc. vs. Holly Ernest, etal. 
Date Code User 
User: DCANO 
Judge 
1/22/2007 INHD PATTI 
1 /23/2007 MOTN PATTI 
1/24/2007 NOTC PATTI 
DCANO 
DCANO 
113 112007 MlSC PATTI 
2/2/2007 NOTC LINDA 
ST1 P DCANO 
ORDR DCANO 
2/8/2007 AMCO PATTI 
2/9/2007 DCANO 
MlSC PATTI 
211 212007 DCANO 
2/14/2007 NOTC DCANO 
2/27/2007 LINDA 
NOTC Ll N DA 
3/5/2007 NOTC LINDA 
Hearing result for Hearing Scheduled held on N. Randy Smith 
01/22/2007 09:30 AM: Interim Hearing Held 
Pintfs. Motion to Compel (crt ruled from the bench 
re: motn to compel) d. Smith 1-23-07 
Dfdts motn in limine re: Wesco's proposed expert N. Randy Smith 
witnesses, DAvid Smith (Economist) and West 
Goodwin (Computer Forensic) Kent Hawki8ns for 
dfdts); 
Notice of depos duces tecum (of Martin M. N. Randy Smith 
Evans); 
Amended Notice of Deposition Duces Tecum ( N. Randy Smith 
Martin M. Evans); Michael D. Gaffney, Atty for 
Plntfs. 
Amended Subpoena Duces Tecum (Martin M. N. Randy Smith 
Evans); Michael D. Gaffney, Atty for Plntfs. 
Pltfs list of custome[s as requested by the court at N. Randy Smith 
the 1-22-07 hrng (Mtchael Gaffney for pltf) 
Notice of Service of Defendant's Fourth Set of N. Randy Smith 
Discovery to Plaintiff and Notice of Service; atty 
Kent Hawkins 
Stipulation for Protective Order; Kent L. Hawkins, Mitchell Brown 
Atty for Dfdts. 
Protective Order; s/J. Smith on 1-31 -07 Mitchell Brown 
1st Amended Compl & Demand for jury trial N. Randy Smith 
(Michael Gaffney for pltf); 
Second Amended Notice of Deposition Duces N. Randy Smith 
Tecum (Martin M. Evans); Michael D. Gaffney, 
Atty for Plntfs. 
letters rogatory (~id:iael Gaffney for pltf); N. Randy Smith 
Notice of Service; mailed on 2-12-07 a copy of N. Randy Smith 
Plntfs. Response to Dfdts. 3rd Interrogatories and 
2nd Request for Production of Documents to 
Plntfs. to Kent Hawkins Atty for Dfdts. 
Notice of Deposition Duces Tecum of Wes N. Randy Smith 
Goodwin; Kent L. Hawkins, Atty for Dfdts. 
Third Amended Notice of Deposition Duces N. Randy Smith 
Tecum (Martin M. Evans) on 3/06/07 @ 1:00 p.m. 
at M & M Court Reporting 421 Franklin Street, 
Boise, ID; atty Michael Gaffney 
Notice of Deposition Duces Tecum (James L. N. Randy Smith 
Smith) on 3/13/07 @ 1.00 p.m. of James L. 
Smith: atty Michael 3affney 
Notice of Service: of Defendant's second N. Randy Smith 
Supplemental REsponses to Discovery, 
Defendant's Third Supplemental REsponses to 
Discovery and Notice of Sercice; atty Kent 
Hawkins 
3ate. 112112009 ~ i x t g g ~ i c i a l  District Court ;Bannock ~ountq3". &$# User: DCANO 
Time: 03 02 PM ROA Report 
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Date Code User Judge 
DCANO Fourth Amended Subpoena Duces Tecum ( N. Randy Smith 
Martin M. Evans) Michael D. Gaffney, Atty for 
Plntfs. 
Fourth Amended na;ice of Deposition Duces N. Randy Smith 
Tecum ( Martin M. Evans) 
DCANO 
DCANO Notice of Service; Plntfs. Response to Dfdts. 4th N. Randy Smith 
Set of discovery mailed on 3-5-07 to Kent 
Hawkins 
NOTC 
Notice of Service: Faxed a copy of Dfdts. Fourth N. Randy Smith 
Supplemental Responses to Discovery on 3-6-07 
to Michael D. Gaffney; Kent L. Hawkins, Atty for 
Dfdts. 
NOTC DCANO 
Stipulation Regarding PreTrial Filings and N. Randy Smith 




PATTI Motion to vacate trial setting (Michael Gaffney for N. Randy Smith 
P ~ W  
Motn to shorten timd (Michael Gaffney for ptlf) 
Pltfs preliminary witnesses list (Michael Gaffney N. Randy Smith 
for ptlf): 






Hearing Scheduled (Motion 03/19/2007 11:OO N. Randy Smith 
AM) motn to vacate trial setting 
Order shortening Time; plntfs motion to vacate N. Randy Smith 
trial setting be shortened to 3-1 9-07: J Smith 
3-1 5-07 
Notice of service -plntfs supplemental disccovery N. Randy Smith 
resp regarding expert witnesses : aty Michael 
Gaffney for plntf 
NOTC CAMILLE 
Hearing result for f\i%>tion held on 0311 912007 N. Randy Smith 
11 :00 AM: Interim Hearing Held motn to vacate 
trial setting; Minute entry and order; trial vacated 
and reset; J Woodland 3-21 -07 
BRANDY 












Hearing Scheduled (Pretrial Conference N. Randy Smith 
06/04/2007 1 1 :00 AM) 
Defendants Motion to Disqualify Judge Wooland; N. Randy Smith 
aty Kent Hawkins for Def. 
Order Granting motion for DQ; J Woodland N. Randy Smith 
3-26-07 
Administrative Order of Reference; this matter is N. Randy Smith 
referred to J Bush f i r  further proceedings: J 
Mcdermott 4-3-07 
Disqualification Of Judge - Cause Ronald E Bush DlSQ 
MOTN 
CAMILLE 
CAMILLE Plntfs Motion for Disqualification; Jeffrey Ronald E Bush 
Brunson for pltnf 
Date: 1/21/2009 
Time: 03.02 PM 
Page 10 of 17 
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Date Code User Judge 
KARLA Disqualification Of Judge - Automatic; Order of Ronald E Bush 
Reference Is J Bush 0411 1107; Matter referred to 
Judge McDermott for reassignment; 
ORDR CAMILLE Administrative Orde:; this matter is referred to J Ronald E Bush 
Harding for further proceedings: J Mcdermott 
4-1 6-07 
Disqualification Of Judge - Cause Don L. Harding DISQ 
HRSC 
CAMILLE 
BRANDY Order for scheduling conf J Harding; Hearing Don L. Harding 
Scheduled (Scheduling Conference 05/16/2007 
0230 PM) 
NOTC CAMILLE Notice of service - Defs fifth supplemental resp to Don L. Harding 






Hearing result for Scheduling Conference held on Don L. Harding 
0511612007 02:30 PM: Interim Hearing Held 






Hearing Scheduled (Pretrial Conference Don L. Harding 
02/08/2008 09:30 AM) 
Notice of service - plntfs second set of discovery Don L. Harding 
to Jenny Hancock and plntfs second set of 
discovery to Michael Cook ; aty Micahel Gaffney 
for plntf 
Notice of service - Def Michael Cooks Answers to Don L. Harding 
plntfs Req for Admission, Def Jenny Hancocks 
Answers to Plntfs Req for Admissions; aty Kent 
Hawkins for Def. 
NOTC CAMILLE 
NOTC CAMILLE Notice of service - Def Jenny Hancocks Answers Don L. Harding 
and Resp to Plntfs frid set of Discovery Def 
Michael cooks Answers and Resp to Plntfs 2nd 
set of Discovery; aty Kent Hawkins for Def. 
plaintiffs second designation of expert and Lay Don L. Harding 




Plntfs 2nd motion to reconsider;; aty Michael Don L. Harding 




Memorandum in support of second motion to Don L. Harding 
reconsider; aty Michael Gaffney for plntf 
Affidavit of Michael Gaffney in support of plntfs Don L. Harding 
second motion to reconsider; aty MI Gaffney 
CAMILLE 
CAMILLE 
CAM I LLE 
Notice of hearing; aty Michael Gaffney for plntf Don L. Harding NOTC 
HRSC Hearing Scheduled .(Motion 1011 212007 10:OO Don L. Harding 
AM) 
Defs Memorandum Opposing plntfs second Don L. Harding 
motion to reconsider summary judgment; aty 
Kent Hawkins for def. 
MEMO CAMILLE 
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CAM I LLE 
BRANDY 





Plntfs Reply Brief in support of second Motion to Don L. Harding 
Reconsider; aty Michael Gaffney for plntf 
Hearing result for Motion held on 1011 212007 Don L. Harding 
10:OO AM: Interim "iearing Held 
Notice of Depo of LLoyd White on 1-22-08 at Don L. Harding 
11:OO am: aty Kent Hawkins for respondent 
Notice of Depo of David Smith on 1-18-08 at Don L. Harding 
10:OO am: aty Kent Hawkins for respondent 
Notice of Depo of Corey Hansen on 1-14-08 at Don L. Harding 
3:00 pm: aty Kent Hawkins for respondent 
Stipulation for Dismissal with prej; aty Jeffrey Don L. Harding 
Brunson for plntf 
Amended notice of taking Depo of LLoyd White Don L. Harding 
on 2-13-08 at 10:OO am: aty Kent Hawkins for 
resp 
Order for dismissal ljith prej; ( ag Jeffrey Peck , Don L. Harding 
Travis Dayley ; Joel Johnston, Chantil Dobbs, 
David Cristobal, Ryan Nesmith, Jodee Reid, 
Curtis Stairs, Tiffany Thomsen; Shelby 
Thompson, Jenny Hancock and Kelly R McClure: 
) J Harding 1-23-08 
ORDR CAMILLE 
Notice of Service- Dfdts Sixth Supplemental Don L. Harding 
Resonses to Discovery mailed to PA Gaffney. 
(Hawkins) 
Memorandum Decision and Order on Motion to Don L. Harding 
Reconsider; pltfs motion for reconsideration is 
DENIED; J Harding 1-9-08 
DEOP BRANDY 
Plaintiffs exhibit list; Michael Gaffney aty for pltf Don L. Harding BRANDY 
BRANDY Plaintiffs third desigeiation of expert and lay Don L. Harding 
witnesses; Gaffney for pltf 
NOTC BRANDY Notice of service; pltfs Second Supp Resp to Don L. Harding 
Dfdts second set of interogs and request for 
production; Gaffney aty 







Plaintiffs Trial Brief; Michael Gaffney aty for pltf Don L. Harding 
Plaintiffs proposed jury instructions; Gaffney aty Don L. Harding 
Defendant's Trial Brief; Kent Hawkins aty for dfdt Don L. Harding BRFS 
Defendants exhibit list and deposition list; Kent Don L. Harding 
Hawkins aty for dfdt 
MOTN BRANDY Motion to exclude tt=r;timony related to those Don L. Harding 
counts, issues and dfdts dismissed in the Court's 
Partieal Summary Judgment and Memorandum in 
Support; Kent Hawkins aty 
Motion to exclude testimony of pltfs experts:Wes Don L. Harding 
Goodwin, David Smith, Lloyd White, and Roger 
Howe; Hawkins aty 
MOTN BRANDY 
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211 112008 MOTN 
MOTN 
AFFD 
211 312008 NOTC 




























Memorandum in Support of motion to exclude Don L. Harding 
testimony of Wes Goodwin; dfdt aty 
Memorandum in Support of motion to exclude or Don L. Harding 
limit testimony of Llryyd White and Roger Howe; 
dfdt aty 
Defendant's proposed jury instructions Don L. Harding 
Affidavit of Kent Hawkins with documents in Don L. Harding 
support of motions in limine; aty for dfdt 
Hearing result for Pretrial Conference held on Don L. Harding 
02/08/2008 09:30 AM: Interim Hearing Held 
Hearing Scheduled (Motion 02/29/2008 09:30 Don L. Harding 
AM) 
Plaintiffs motion in limine to exclude or limit Don L. Harding 
testimony by Daniel Hooper; Michael Gaffney aty 
for pltf 
Plaintiffs motion in IILnine to exclude Tyler Bowles; Don L. Harding 
aty for pltf 
Affidavit of John M Avondet; pltf aty Don L. Harding 
(proposed) Special Verdict Form Don L. Harding 
Notice of service - plntfs 3rd supplemental resp to Don L. Harding 
defs 2nd set of interrog. & req for production; 
aty Jeffrey Brunson for plntf 
2nd Affidavit of Kent Hawkins with Additional Don L. Harding 
documents for motions in limine; aty Kent 
Hawkins for def 
Motion to limit testimony and argument regarding Don L. Harding 
Brady Barkdull; aty Kent Hawkins for Defs. 
Motion to exclude a',d limit testimony oof Don L. Harding 
argument concerning name confusion; aty Kent 
Hawkins for Def. 
Motion to strike late disclosed witnesses; aty Don L. Harding 
Kent Hawkins for Defs. 
Motion in limine regarding accusations that Don L. Harding 
employees were going to quit; aty Kent Hawkins 
for Defs. 
Defs Memorandum in Opposition to plntfs Motion Don L. Harding 
to exclude or limit testimony of Daniel Hooper; 
aty Kent Hawkins for def. 
Defs Memorandum in Opposition to plntfs motion Don L. Harding 
to exclude Tyler Bowles; aty Kent Hawkins; 
Memorandum in sGport of motion to exclude Don L. Harding 
testimony of David Smith (Business Loss Expert): 
aty Kent Hawkins for defs 
Plntfs Memorandum opposing Defs Motion to Don L. Harding 
exclude Testimony of wes Goodwin; aty Michael 
Gaffney for plntf 
*?:% 
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Date Code User Judge 
2/22/2008 MEMO CAMILLE 
AFFD CAMILLE 
2/25/2008 CAMILLE 
2/26/2008 AFFD CAM1 LLE 
MEMO BRANDY 
MEMO BRANDY 
2/27/2008 MEMO BRANDY 
AFFD BRANDY 
2/29/2008 INHD BRANDY 
BRANDY 
BRANDY 






Plntfs Memorandum in Response to motions in Don L. Marding 
limine re: Late Disclosure of witnesses, name 
confusion, Brady Barkdull, Accusations that 
employess were go'ilg to quit, issues remaining 
after partial summary judgment, and Lloyd White 
and Roger Howe; aty Michael Gaffney for plntf 
Affidavit of John M. Avondet; aty Michael Don L. Harding 
Gaffney for plntf 
Plntfs Amended Exhibit List; aty Michael Gaffney Don L. Harding 
for plntfs 
Affidavit of John M Avondet in support of plntfs Don L. Harding 
Memorandum Opposing the Defs Motion to 
exclude Testimony of David Smith; aty Michael 
Gaffney for plntf 
Pltfs Reply Memorandum in support of its motion Don L. Harding 
in limine to exclude Daniel Hooper; Gaffney aty 
Pltfs memorandum -pposing the Dfdts motion to Don L. Harding 
exclude testimony of David Smith; aty Gaffney 
Plaintiffs reply memorandum in support of its Don L. Harding 
motion in limine to exclude Tyler Bowles; Michael 
Gaffney aty 
Affidavit of John M Avondet in support of pltfs Don L. Harding 
reply memorandum in support of its motion in 
limine to exclude Tyler Bowles; aty Gaffney 
Hearing result for Motion held on 02/29/2008 Don L. Harding 
09:30 AM: Interim Hearing Held 
Plaintiffs fourth designation of expert and lay Don L. Harding 
witnesses; Michael Gaffney aty for pltf 
Defendants final diszlosure of witnesses to be Don L. Harding 
read to jury panel; Kent Hawkins aty for dfdt 
Motion to shorten time; Michael Gaffney aty for Don L. Harding 
pltf 
Notice of telephonic hearing; 3-5-08 at 10:OO am Don L. Harding 
Pltfs Motion for Certificate of final judgment; pltf Don L. Harding 
sty 
Order to shorten time; J Harding 3-5-08 Don L. Harding 
Order regarding motions in limine; mtn to exclude Don L. Harding 
David Smith GRANTED; exclude Wes Goodwin 
DENIED; Lloyd White and Roger Howe 
GRANTED in part; motion to limit argument in 
regards to Summary Judgment issues 
GRANTED; Motion '.o limit Brady Barldull 
GRANTED; Motion to exclude about name 
confusion DENIED; Motion in Limine regarding 
employees quitting GRANTED; Motion to exclude 
Tyler Bowles DENIED; J Harding 3-5-08 
Supplemental report; Disclosure of Expert Don L. Harding 
Witness Supplemental Opinion 
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Hearing result for Jury Trial held on 0311012008 Don L. Harding 
09:3O AM: Hearing Vacated 
Minute entry and orfler; trial vacated; rule 54 b Don L. Harding 
certification motion GRANTED; dfdt request to file 
new Summary Judgment motion GRANTED; J 
Harding 3-5-08 
NOTC CAMILLE Notice of service - plntfs 4th supplemental resp to Don L. Harding 
efs second set of interog and req for production of 
documents; aty Michael Gaffney for plntf 
DCANO REPORTER'S TRANSCRIPT LODGED WITH Don L. Harding 
DIANE FOR Motions Hearing 2-29-08. The File 








Renewed motion for summary judgment, aty Kent Don L. Harding 
Hawkins for def. 
Memorandum in su~port of renewed motion for Don L. Harding 
summary judgment, aty Kent Hawkins for def 
third Affidavit of Kent Hawkins with Additional Don L. Harding 
Documents for motions in limine; aty Ken 







Hearing Scheduled (Motion for Summary Don L. Harding 
Judgment 0511 512008 10:30 AM) 
Motion to exclude David Smiths opinions in his his Don L. Harding 
supplemental report; Kent Hawkins aty 
Fourth Affidavit of Kent Hawkins with Additional Don L. Harding 
documents for motion to exclude David Smiths 





Memorandum in support of motion to exclude Don L. Harding 
David Smiths opinicos in his supplemental report; 
Plntfs Memorandum in opposition to the defs Don L. Harding 
renewed motion for summary judgment, aty 
Jeffrey Brunson for plntf 
AFFD CAMILLE Affidavit of ocunsel in support of plntfs Don L. Harding 
memorandum in opposition to the defs renewed 




Affidavit of David Smith ; aty Jeffrey Brunson for Don L. Harding 
plntf 
AFFD 
MEMO Defendant's Reply Memorandum in Support of Don L. Harding 
Renewed motion for Summary Judgment; Kent 
Hawkins aty for dfdt 
Platfs Motion to strig-e Dfdts Motion to exclude Don L. Harding 
David Smiths opinions in his supplemental report; 
Gaffney aty for pltf 
MOTN BRANDY 
Plaintiffs Memorandum in opposition to the Dfdts Don L. Harding 
motion to exclude David Smiths opinions in his 
supplemental report; aty Gaffney 
MEMO BRANDY 
MOTN BRANDY Motion to shorten time; Gaffney aty for pltf Don L. Harding 
Date: 112112009 
Time: 03:02 PM 
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Notice of hearing; on Motion to Strike Don L. Harding 
Order to shorten time; J Harding 5-12-08 Don L. Harding 
Hearing result for M.tion for Summary Judgment Don L. Harding 
held on 0511 512008 10:30 AM: Hearing Vacated 
Amended notice of hearing; aty Kent Hawkins for Don L. Harding 
defs 
Hearing Scheduled (Motion 0611312008 01 :00 Don L. Harding 
PM) 
Motion to shorten time; aty Michael Gaffney for Don L. Harding 
plntf 
Order for shorten time; J Harding 6-3-08 Don L. Harding 
Amended notice of hearing; aaty MGaffney Don L. Harding 
Hearing result for Motion held on 0611312008 Don L. Harding 
01 :00 PM: District Court Hearing Held 
Court Reporter: Dorc~thy Snarr 
Number of Transcript Pages for this hearing 
estimated: more than 100 
Memorandum Decision and Order Denying Don L. Harding 
Renewed Motion for Summary Judgment; J 
Harding 8-1 3-08 
Rule 54(b) Certification; appeal may be filed; J Don L. Harding 
Harding 8-21 -08 
Notice of attorney Lien; aty Michael Gaffney for Don L. Harding 
plntf 
Appealed To The Supreme Court Mitchell Brown 
NOTICE OF APPEAL: Debora K. Kristensen, Atty Mitchell Brown 
for Plntf. 
Case Status Changed: inactive; pending Mitchell Brown 
supreme court appeal 
Filing: T - Civil Appeals To The Supreme Court Mitchell Brown 
($86.00 for the Supreme Court to be receipted via 
Misc. Payments. The $15.00 County District 
Court fee to be inserted here.) Paid by: Givens 
Pursley LLP Receipt number: 0036756 Dated: 
101212008 Amount: $1 5.00 (Check) For: Wesco 
Autobody Supply, Inc. (plaintiff) 
Miscellaneous Payment: Supreme Court Appeal Mitchell Brown 
Fee (Please insert case #) Paid by: Wesco 
Autobody Supply, Inc. Receipt number: 0036757 
Dated: 101212008 Amount: $86.00 (Check) 
Notice of substitutioh of counsel; aty Michael Mitchell Brown 
Gaffney for plntf 
CLERK'S CERTIFICATE OF APPEAL; signed Mitchell Brown 
and Mailed to SC and Counsel, Debora K. 
Kristensen, Givens Pursley, Atty for Plntfs. and 
Kent L. Hawkins, Atty for Dfdts. on 10-03-08. 
Date: 112112009 
Time: 03:02 PM 
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Case: CV-2005-0003527-OC Current Judge: Mitchell Brown 
Wesco Autobody Supply, Inc. vs. Holly Ernest, etal. 



















1011112008 MlSC DCANO 
1011412008 MlSC DCANO 
1011 512008 MlSC DCANO 
1012 112008 DCANO 
DCANO 
101912008 MI SC DCANO IDAHO SUPREME COURT; Notice of Appeal Mitchell Brown 
received in Supreme Court on 10-6-08. DOCKET 
# SHALL BE 35732. Clerk's Record and 
Reporter's Transcrijc: must be filed in Sc before 
1 -1 4-09. (5 weeks prior 1 2-1 0-08) 
IDAHO SUPREME COURT; Filing of Clerk's Mitchell Brown 
Certificate in SC on 10-6-08. 
IDAHO SURPEME COURT; Notice of Appeal Mitchell Brown 
received in SC on 10-6-08. Docket # 357323. 
Clerk's Record and Reporter's Transcript must be 
filed in Sc by 1-14-09. (5 weeks prior 12-10-08) 
IDAHO SUPREME COURT; Clerk's record and Mitchell Brown 
Transcript Due Date Reset to SC on 1-16-09. (5 
Weeks prior 12-1 2-08.) 
CLERK'S REOCRD AND TRANSCRIPT DUE Mitchell Brown 
DATE RESET TO; 1-16-09. 
AMENDED N O T ~ C ~  OF APPEAL; Debora K. Mitchell Brown 
Kristensen Atty for Appellant. 
Filing: T - Civil Appeals To The Supreme Court Mitchell Brown 
($86.00 for the Supreme Court to be receipted via 
Misc. Payments. The $15.00 County District 
Court fee to be inserted here.) Paid by: Merrill & 
Merrill Receipt number: 0039281 Dated: 
1012112008 Amount: $15.00 (Check) For: 
Barkdull, Brady Jay (defendant) 
Miscellaneous Payment: Supreme Court Appeal Mitchell Brown 
Fee (Please insert case #) Paid by: Merrill & 
Merrill, Chartered Receipt number: 0039284 
Dated: 1012112008 Amount: $86.00 (Check) 
NOTICE OF CROSf; - APPEAL; Kent L. Hawkins, Mitchell Brown 
Atty for Dfdts. /Respondents. Kent L. Hawkins 
paid $86.00 for SC Fee and $15.00. 
AMENDED CLERK'S CERTIFICATE OF Mitchell Brown 
APPEAL; signed on 10-24-085. Mailed to Counsel 
and Supreme Court on 10-24-08. 
GIVENS PURSLEY PAID $100.00 TOWARDS Mitchell Brown 
CLERK'S RECORD ON 10-7-08. 
Plaintiff: Wesco Autobody Supply, Inc. Attorney Mitchell Brown 
Retained Debora K Kristensen 
IDAHO SUPREME COURT; Notice of Mitchell Brown 
Cross-Appeal filed in SC on 10-27-08 
IDAHO SUPREME 2OURT; 2nd Amended Mitchell Brown 
Clerk's Certificate filed in SC on 10-27-08. 
IDAHO SUPREME COURT; Amended Notice of Mitchell Brown 
Appeal received in SC on 10-27-08 
IDAHO SUPREME COURT; Amended Clerk's Mitchell Brown 
Certificate Filed in SC on 10-27-08. 
ePJ$?&& a2:* 
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Date Code User Judge 
1 116/2008 MISC DCANO REPORTER'S TRANSCRIPT received in Court Mitchell Brown 
Records for Motion hearing held 3-5-08 and 
Motion hearing held 10-12-07. 
112112009 MlSC DCANO CLERKS RECORDRECEIVED on 1-21-09 Mitchell Brown 
Stephen S. Durn (ISB #2 1 17) 
Kent L. Hawkins (ISB #379 1) 
LL, CHARTEMD 
109 North Arthur - 5th Floor 
P.O. Box 99 1 
Pacatello, ID 83204-099 1 
(208) 232-2286 
(208) 232-2499 Telefax 
Aaomeys for Defendants 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE: OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
WESCO AUTOBODY SUPPLY, N C . ,  a ) 
Washington corporation, ) 





HOLLY EIW"EST individually, 
AUTOMOTIVE PAINT W D H O U S E ,  
a Utah corporation d/b/a PAINT SPRAY 
AND SUPPLY or d/b/a MID 
MOUNTAIN SUPPLY, JEFFREY PECK 
individually, TRAVTS DAYLEY 
individually, JOEL JOHNSTON 
individually, CHANTIL DOBBS 
individually, DAVID CRISTOBAL 
individually, RYAN NESMITH 
individually, JODEE REID individually, 
CURTIS STAIRS individually, 
TIFFANY THOMSEN individually, 
HUGH BARKDULL, individually, 
BRADY BARKDULL individually, 
MICI-MZL COOK individually, 
SHELBY THOMPSON individually, 
JENNY HANCOCK individually, 
KELLY R. MCCLURE individually, 
JOHN DOES I THROUGH X, MARY 
DOES I THROUGH X, BLACK 
CORPORATIONS I THROUGH X, 
GREEN PARmRSHIPS I THROUGH 
X AND RED LIMITED LIABILITY 

























AFFIDAVIT OF KENT L. HAWKINS 
0:\63\6340\PleadingsL9ffidavitsKent Hawkins 07-13-06.wpd Page 1 
STATE OF IDAHO 1 
:ss 
COtJNTY OF BANNOCK ) 
I, Kent L. Hawkins, being first duly sworn, deposes and states: 
1 .  Attached hereto are true and accurate copies of the pages of depositions 
referred to in the Amended Reply Memorandum in Support of Defendants' Motion for 
Summary Judment Including Twin Falls Deposition Cites. 
DATED this 13 day of July, 2006. 
MECRRILL & MEBRILL, CHARTERED 
Kent L. Hawkins 
Attorneys for Defendants 
-yuL, 
SUBSCRIBED AND SWORN to me this i3 day of July, 2006. 
AFFIDAVIT OF KENT L. HAWKINS 
0:\63\6340\Pleadings\Affidavits\Kent Hawkins 07-13-06.wpd 
600 
Page 2 
CERTIFICATE: OF SERVICE 
1, Kent L. Hawkins, the undersigned, one of the agorneys for the Defendants, in the 
above-referenced matter, do hereby certifj, that a true, full and correct copy of the foregoing 
AFFIDAVIT OF KENT L. m W m N S  was this [ 3 day of July, 2006, served upon the 
following in the manner indicated below: 
Michael D. Gaffney 
ST. CLAIR GAFFMY 
CALDER PA 
2 105 Coronado Street 
Idaho Falls, Idaho 83404-5 17 1 
L d S .  Mail 
I_] Hand Delivery 
L] Overnight Delivery 
L] Telefax 
AFFIDAVIT OF KENT L. HAWKINS 
0:\63\6340\PleadingsC4ffidavits\Kent Hawkins 07-1 3-06.wpd 
Kent L. Hawkins 
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sales. 
Q. From the t~me  you were hrred unttl you 
le-tl? 
A. I'm trytng to think of who -- there was 
other counter help there, so I'm assuming when I 
first started, I was probably secondary counter. And 
1 don't remember who all came and left in the 
meantime. 
So I guess I was considered promoted up 
to counter sales, hut there was no income mcrease or 
anything. I mean, I just had been there the longest. 
Q. R~ght. Okay. When you worked h r  Paint 
& Equipment, did you hear any rwnors that the Twrn 
Falls Paint & Equ~pment or the other Idaho Paint & 
Equ~pment stores were for sale? 
A. 1 think just one time I had heard. And 
it probably was earlier In the year. I don't know 
for sure what.. . 
Q. 20050 When you say "earlier in the 
year," is that the year you're refemng to'? 
A. Yes. 
Q. The year that you guys left'? 
A. Yes. 
Q. And who did you hear that from? 
A. I honestly don't recall. 
*- -..--- 
Page I1 
1 Q. And what had you heard'? I mean, did you 
2 hear like someone was going to be purchasing Paint & 
3 Equipment, or what was the rumor? 
4 A. I didn't know if there was going to be 
5 like a merger, or if we were buy~ng more stores, or 
6 we were getting bought out. I really -- it was -- I 
7 really don't recall what exactly -- so many rumors 
8 are in this business and stuff, that I just kind of 
9 take it in one ear and out the other until something 
1 0 happens. 
11 Q. When did you become aware that Wesco had 
1 2  purchased Paint & Equipment? 
1 3  A. I came in Friday morning, because I'm 
1 4  the first one there to open up the store and I do the 
1 5  till, and there was a fax from corporate office 
1 6  saylng that: As of now, we are no longer Paint & 
1 7  Equipment Supply. We were pretty much, in essence, 
1 8  bought out by a group called Wesco. You'll be here 
1 9  Saturday morning for a mandatory all-day store 
2 0 Inventory count. 
2 1 That was my first knowledge of the 
2 2 purchase, Friday mornlng. 
23 Q. Were you surprised, or how d ~ d  you 
2 4 react'? 
2 5 A. Yes, I was very surprised. I felt a 
l~ttle hurt, just because, you know, that decis~on 
affected everybody m all the stores. And there was 
no forewarned knowledge, you know, that really -- 
that 1 was aware of that anybody knew any different, 
as far as then1 purchasing us. 
Q. And did that -- you said that, you know, 
you felt a little hurt. Did that eventually affect 
your decision to join up with Paint & Spray'? 
A. No. It was a-fter -- no, it was -- I 
mean. it was a job, so I would work for whoever, you 
know, at the time, but it was more -- the knowledge I 
gained in the next three weeks made up my ult~mate 
mind. 
Q. And what knowledge was that, were you 
refemng to? 
A. Where I'm counter sales, nothing was 
really ever given to me or explained to me as far as 
how to -- what distributors I'm supposed to contact 
to get products from, set products from. 
If I tried to call somebody to give me 
that information, I talked to voice mail, and I'd 
never get -- I don't recall ever having one of my 
voice mail messages returned to me, because they 
didn't know who we were, we didn't know who they 
were, and so communication was horrible. 
Page 13 
1 You know, and you're still trying to run 
2 a store. People are still making calls and trying to 
3 get things to them. And we're just kind of left in 
4 the dark not knowing for sure who I'm supposed to get 
5 product from, and when, and -- you know, the avenues. 
6 I was just trying to get a foundation started back up 
7 since I pretty much started fiom almost ground zero 
8 starting for a new company. 
9 Q. But your job capacities hadn't changed, 
1 0 had they? I mean, you still had the same job'? 
l i  A. Yeah. 
1 2  Q. And who -- d ~ d  you participate m the 
1 3 inventory that happened the day after you got the 
1 4  fax'? 
1 5  A. Yes. 
1 6  Q. And who did you meet from Wesco? Do you 
1 7  remember their names? 
1 8  A. I do not. I believe it was one of the 
1 9  store managers from the other location. I think 
2 0 there was one guy from Warehouse. I believe there 
2 1 was just one other one. There were three or four, 
2 2 but I -- as far as names, I do not recall. That was 
2 3 the only tlme I'd ever met any of them. 
24 Q. Drd you meet Roger Howe? 
2 5 A. No. 
4 (Pages 10 to 13) 
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9 
Q And you say you -- anytb~ng else that 
fn~strates you about Wesco'? 
A. No. I mean, not that 1 can th~nk of. 
It was just feeltng left In the dark. You know, I 
felt l ~ k e  I was just k ~ n d  of s p ~ n n ~ n g  my wheels and 
wasn't gett~ng anywhere, and nobody would answer any 
of iny quest~ons I had. 
Q. And d ~ d  you relay that frustrat~on to 
anyone'? 
A. Oh, I'm sure I d ~ d .  
Q. And who would have that been'? 
A. Probably would have been my other 
counter help, because we were d o ~ n g  the same thmg. 
Q. Who was that? 
A. At that t ~ m e  ~t would have been Dave 
Cnstobal. 
Q Did you share the frustrat~on ~11th any 
customers or cl~ents? 
A. No, I don't belleve so. No, because 
they had noth~ng they could have done to change that. 
I mean, that was just management stuff. It was 
nolh~ng that the customers needed to know. 
Q. Oh, okay. So ~t wasn't necessartly 
problems you were hav~ng w~th  customer orders or 




Q. -- things'? 
A. I just -- if I have a question for 
something, it would be nice for somebody to answer it 
for me. 
Q. What type of questions did you have? 
A. Like I said, what distributors am I 
supposed to get certain products from? I mean, 
because warehouses had changed, and so my role of 
trying to get these products from set distributors 
now has been changed around, and I don't know who I'm 
supposed to get what from. 
Q. Did you ever figure that out or ... 
A. No. 
Q. And was that pretty much the only 
frustration you had, then, with Wesco'? 
A. That was -- yeah, really that was about 
it. 
Q. Was there anything else or ... 
A. You know, just the uneasiness of not -- 
you know, if you're working at one job and you go to 
another, you always have that uncomfortable time 
frame, you know, until you get used to another 
employer. 
But as far as what I did. it was 
primarily the same. I just felt a little in the dark 
about it. But I had never talked to anybody that 
ever said anything negative, you know, to me or our 
store fiom Wesco, so I really -- as far as having 
anything else negative towards them, no. I didn't 
really know them. 
Q. And again, it doesn't sound like you had 
a lot of -- the customers you were involved with were 
primarily the walk-ins; right? It wasn't -- 
A. Well, walk-ins was our -- my key, but we 
did deal with shops, too. If they phoned in orders, 
we did -- I did deal with our shops also, and our 
salesmen relaying orders into us. 
Q. When is the first time you met Holley 
Ernest'! 
A. I couldn't even really tell you a year. 
I think I'd met him once before that I recall. And 
that was probably in 2001 or 2002. I don't believe I 
had been there that awful long. 
Q. Do you remember the circumstances or ... 
A. Yeah, I do. I do remember our 
conversation. 
Q. Okay. Go ahead. 
A. He came in, and I didn't really know who 
he was or what he did. I was just sitting back, and --.- 
Page 17 
1 he came in and said, how are the RM sales going'? And 
2 I go, well, not very well. We are selling more PPG. 
3 And that was about the end of our 
4 conversation. 
5 Q. How come you're chuckling about that 
6 now'! 
7 A. Well, because he's the warehouse that 
8 promotes the RM products. And so I pretty much told 
9 him that PPG sales were increased a fair amount over 
1 0  the RM sales, without knowing what he did or what he 
11 was there for. 
1 2  Q. So at that time he was more of a 
1 3  customer, in a sense. 
1 4  A. Yeah, he just came in. We have salesmen 
1 5  and stuff that come by. And I necessarily don't know 
1 6  who they are, you know, when they come in and 
1 7  introduce themselves, if they're promoting a new 
1 8 product or from a different distributor. 
1 9  So I didn't really know his capacity or 
2 0 what exactly he did. You know, he just asked me, and 
2 1 I gave him an answer. 
22  Q. Okay, that was the first time you met 
2 3 him. When is the next time you recall meeting him'? 
5 (Pages 14 to 17) 
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Page I D  / 
to part ways with Wescs. 
Q. Had you heard any rumors that some of 
the employees from the other Idaho stores were 
consrdering leaving Wesco to work for Holley and -- 
A. No, I didn't. 
Q. W e n  is the first you became aware of 
that? 
A. The only trme I really had any idea was 
chat Thursday at about 4:45, before I met with 
I-Iolley. 
Q. Okay. And what happened that Thursday 
at 4:45? 
A. Holley called me on the phone and asked 
rf we would l ~ k e  to meet for dinner. And I said, 
sure. 
Q. T31d you know why, or did you wonder'? 
A. I had a hunch. I mean, he hdn't s:t, 
specifically. He just -- he pretty must just asked, 
you know, how is it going:' And I'm like, it's fine. 
Me goes, would you be interested m meeting with me 
tonight for -- you know, for a dinner. I'm like, 
sure. 
And that was pretty much the extent of 
our conversation. 
Q. What was your hunch that you had'? What -- -- 
Page 19 
1 d ~ d  you th~nk it was going to be about'? 
2 A. Well, I figured that he was going to be 
3 opening up other stores and competing against us. 
4 Q. Why did you think that? 
5 A. Because I knew that Wesco was -- pretty 
6 much had cut off their RM sales from APW. And so he 
7 was loslng a fair amount of money every week, just 
8 not having the RM sales come up through his location. 
9 Q. And how did you learn that mformation, 
1 0  that Wesco had done that? 
11 A. Oh, because when we got our freight 
1 2  truck from Wesco, it had all the RM products on the 
1 3  freight truck. And I knew that we had never 
1 4  warehoused RM products on our warehouse at Paint & 
1 5  Equipment, 
1 6  I mean, APW has their own truck that 
1 7  comes up and sees us, and all of our RM products were 
1 8  bought through APW. 
1 9  Q. So no one had told you that, you know, 
2 0 Wesco wasn't going to use APW for RM products? You 
2 1 just put two and two together based on delivery? 
2 2 A. Yeah. I don't recall anybody saylng -- 
2 3 I mean, where I check in freight, also, I -- you 
2 4 pretty much know. When our fre~ght truck came from 
2 5 Wesco and has a bunch of RM products on it, I knew 
1 some&rng was going on. 
2 I don't recall, ever, anybody telling me 
3 or -- J just don't remember anybody saying that APW 
4 1s cut off. I just kind of ass~~rned that was the way 
5 it was going. 
6 And 1 believe at a later date, somebody 
7 said that they either warehouse it at their 
8 warehouse, or they get ~t out of Reno or something, 
9 is k ~ n d  of what 1 heard, but I didn't know. 
10 Q. So based on the truck showing up, you 
I 1 just assumed that -- you had a hunch that Holley 
1 2  brnest would be setting up competing stores m Idaho? 
1 3  A. Oh, at that time it didn't even cross my 
1 4  mind. I didn't really think about that until -- 
15  really until he called me. 
1 6  Q. Okay. 
1 7  A. And when he wanted to talk to me, and I 
1 8  didn't know for sure who else he had called, I -- at 
1 9  that time I knew something was -- either he was going 
2 0 to probably say that he was going to open up 
2 1 competing jobber stores. 
2 2  I really didn't know. I was more 
2 3 interested to see what he had to say that night. 
24  Q. Okay. And where did -- when and where 
2 5 did that meeting occur? - 
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1 A. It was at Jakers in Twin Falls. And I 
2 believe it was probably at like 690 or 7:00 Thursday 
3 evening. 
4 Q. And that was the night before you left, 
5 which was -- is that right? 
6 A. Yes. Yes. 
7 Q. And you left on August 13th, 2005, or do 
8 you remember'? 
9 A. I don't remember specific days. If that 
1 0  was that Friday, then, yes. 
11 Q. Okay. 
1 2  (Deposition Exhibit No. *-001 was 
13 marked for identification.) 
1 4  Q. (BY MR. BRUNSON) You've just been 
1 5 handed what's been marked as your Deposition Exhibit 
1 6 "-00 1. Do you recognize that document? 
1 7  A. Yes. 
1 8  Q. And what is that? 
1 9  A. It was our -- pretty much our formal 
2 0 resignation sheets. 
2 1 Q. Okay. And that document 1s dated August 
2 2 18th, 20051 
2 3  A. August 19th. 
2 4  Q. I'm looking at the top. 
2 5 A. Oh, okay. 
T&T Reporting 
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1, Q. And when you say "backup," what are you 
2 refemng to? 
3 A. If I needed help with something, or 
4 rnaybe a customer had a particular problem, Brady 
5 would try to help me out with it. 
6 Q. And how frequently would yo11 say -- and 
7 1 just want you to estrmate -- that you were in 
8 contact w ~ t h  Brady from that August 2000 -- excuse 
9 me. From the 2002 time period when he started 
1 0  tvorklng until you left m August of 2005, for example 
I1 on a weekly bass, how frequently would you converse 
1 2  with Mr. Barkdull? 
1 3  A. Probably daily. 
1 4  Q. And can you give me a range'? L ~ k e  on a 
1 5  dally -- sometimes would ~t he mult~ple calls, or I 
1 6  mean, what's the norm'! 
1 7  A. Probably once or tw~ce a day. 
1 8  Q. And again, that was just, as you s a ~ d  
1 9  it, to glve you backup on -- 
2 o A. Use him as a sounding board on maybe a 
2 1 particular -- something 1 had ran into or a question. 
22  Q. And what types of issues would come up 
2 3 that you would need to talk to Mr. Barkdull about? 
2 4 A. Somet~mes pricing, sometimes a paint 
2 5 problem that a customer was having. I mean, it just --- -
Page 19 
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1 orjust -- 
2 Q, Uld you thlnk he was a good owner and 
3 boss, and d ~ d  you like working for h ~ m ?  
4 A. Yeah, I enjoyed working for Dave. 
5 Q. And again, you said you had heard some 
6 rumors probably a year prior to Wesco purchasing the 
7 Paint & Equipment store in Twin Falls? 
8 A. Probably six months lo a year, yeah. 
9 Q. Six months to a year'? And again, you 
1 0  had heard that from different customers? 
11 A. I had heard it fi-om customers, and I 
1 2  don't remember which -- who. 1 heard it from some 
1 3  various sales reps, from PPG reps on down. 
1 4  Q. Had you heard it from anyone within the 
1 5  Pa~nt & Equipment organization, that might be 
1 6  happening? 
1 7  A. Not that I can think of, other than 
1 8  maybe we might have talked about it amongst ourselves 
1 9  in the store about it a little bit. 
2 o Q. And from some of the other depositions 
2 1 taken in this case, it seems like there was -- kind 
2 2 of everyone in the industry kind of knew that Dave 
2 3 was saying, hey, I can -- I'm going to sell these 
2 4 stores if the price is right. Was that kind of the 
2 5 general feeling out there? -- -- 
Page 21 
1 vaned. I 1  A. Yeah. 
2 Q. In your industry, the -- and just for 1 2 Q. When did you first learn that Paint & 
3 lack of a better tern, in the paint supply rndustry j 3 Equ~pment Supply in Twin Falls had been sold'? 
4 that you work in, it's a pretty competitive industry; A. Let's see. The Friday before the first 
5 right'? 1 45 of August, whatever date that was. 
6 A. Yes. 1 6  Q. So end of July 2005? 
7 Q. And would you say it's pretty price 1 7  A. Yeah. 
8 competitive'? n 8 Q. And how did you learn about it? 
9 A. It can be, yes. i A. When it -- I actually made a phone call 
10 Q. And I imagine sometimes you'd -- m 1 1 0  to the store, and Dave Cristobal, one of the counter 
11 order to get a sale, you would want to lower the 11 guys at the store, notified me that the company had 
1 2  pnce. Is that someth~ng you would need to talk to 1 2  been sold and that we were doing inventory on 
1 3  Mr. Barkdull about'? 1 3 Saturday morning. 
1 4  A. Yes. / 1 4  Q. And how did that make you feel, not 
1 5  Q. I see. After you came on with Paint & j 1 5  getting a heads-up? 
1 6  Equipment, d ~ d  you talk to Mr. Guissi, Dakc Guissi? A. I rolled with it. It was a -- you know, 
1 7  Did you have conversations with him, or did you -- 1 7  it was like, well, I wish we had a little bit more 
1 8  A. Very seldomly. 
1 l6 
1 1 8  notice than this, because I had some plans for the 
1 9  Q. Can you remember a time that you did? 1 9  weekend, but, you know, I changed my plans. 
2 o A. Usually if he was coming down here, i 2 0  Q. Were you upset'? 
2 1 comlng to Twin Falls. 1 2 1  A. No. Just thought, well, I'll see what 
22 Q. And what would you guys talk about'? i 2 2 happens. 
2 3  A. Wow certa~n customers were doing, or 1 2 3  Q. Frustrated or ... 
2 4 what was going on as far as maybe sw~tching an 124 A. No. Just like I said, see what happens. 
2 5 account, or, you know, how was their business doing, / 2 5 Q. And what did you -- had you heard 
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an3;ltllng about Wesco prlor to the purchase? 
A. As far as. .. 
Q. As far as their reputation or -- 
A. No. 
Q. What did you know about Wesco'? You had 
heard maybe that they were considering purchasrng rt, 
but -- 
A. I knew they were based m Seattle, and 
that waq about all I knew about them. I went on-line 
that nxght and looked them up on the Internet Fnday 
n~ght. 
Q. And how drd that lnrt~al trar~srtion go 
when you came m and d ~ d  inventory on that Saturday'? 
Drd you have a chance to meet anyone from Wesco'? 
A. There was a couple of lndlvlduals that 
helped with inventory, yeah. 
Q. And who were they? 
A. 1 don't remember therr names. 
Q. Did you meet Roger tiowe at that time? 
A. I met him later that nlght. 
Q. And what -- drd you have a conversation 
wrth Roger or -- 
A. Yes, I did. 
Q. And what did that conversation entail'? 
What did you guys talk about? -- - 
Page 23 
/ A. Basrcally, that we all still were , 2 employed, and that they were going to take care of 
3 us. 
4 Q. And how were you feeling at that times? 
5 Were you pleased, were you -- 
6 A. Yeah, I was fine wlth it. Happy to know 
7 I still had a job. 
8 Q. And was your job going to be in the same 
9 capacity? 
10 A. Yes. 
11 Q. Outside sales? 
1 2  A. (Witness nodding head.) 
1 3  Q. Did you let any of your customers know 
1 4  that the transition had occurred at that time? 
1 5  A. I notified them on Monday. 
1 6  Q. And which onesi? 
1 7  A. As I walked into them, all the shops 
1 8  that I make calls on throughout the week. 
1 9  Q. Okay. Do you have a certain -- 
2 0  A. Routine, yes. 
2 1 Q. Okay. And can you just describe that 
2 2 for me'? What's your typrcal week like? 
2 3  A. Mondays I'm m Burley. Tuesdays I'm m 
2 4 Twin. Wednesdays I'm on Jerome, Wendell, Buhl, 
2 5 Gooding. Thursdays I'm rn Burley, and Fndays I'm in 
7 (Pages 22  to 2 5 )  
Tw~n. 
Q. And when you're in those different 
locations, what do you do? Do you visit customers; 
1s that -- 
A. Yes. 
Q. Anything else you have to do as part of 
yotu job? 
A. Made my sales calls on those customers 
and those locations. 
Q. Make sure they're doing all nght and 
that they don't need anyt-bing? 
A. Well, take orders for what they do need. 
Q. I see. Did you have a list, or did you 
just klnd of have -- know which ones you needed to 
see'? How did you keep track of rt all? 
A. 1 know which ones I call on on what days 
and where, where they're at. I've been domg, 
basically, the same routine that I used when I was 
with Auto Body Paint & Supply, same format. 
Q. Because you had been in the industry a 
number of years and -- 
A. Yes. 
Q. -- you knew these people. 
A. Yeah. 
Q. And they knew you. - 
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1 A. Yes. 
2 Q. Do you think that had a value to Wesco? 
3 A. I guess, yeah. 
4 Q. I mean, you've got some experience in 
5 the industry. You're probably a lot better than 
6 someone off the street, right, coming in and saying, 
7 I'm going to go sell some paint to these people? 
8 A. Yes, that's true. 
9 Q. You brought with you today -- 
10 MR. BRUNSON: May 1 have thrs marked. 
11 (Deposition Exhibit No. *-002 was 
1 2  marked for identification.) 
1 3  Q. (BY MR. BRUNSON) I'm just going to hand 
1 4  you what's been marked as your Deposition Exhibrt 
1 5  *-002. What is that? What's your understanding of 
1 6  that? 
1 7  A. That's an employment copy -- or employee 
1 8  copy From Wesco Group, acknowledging that I had been 
1 9  fwnished with their latest employee handbook. 
2 o Q. And did you get a copy of the handbook? 
2 1 A. Yes. 
2 2  Q. And do you remember how brg the handbook 
2 3 was, or how long it was, or -- 
2 4 A. Probably five or six pages. 
2 5 Q. I see. And dld you -- it appears the 
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Casey Andersen is new. I .arry Richardson 
1s new. I don't know ~f Fortunato M~randa had one or 
not; I'm not posittve. 
Q. And maybe just to speed things up, Jeff, 
let me just ask you: Are the majority of the 
customers that: you identifi on here as being current 
Pa~nt & Spray customers, were those Paint & Equipment 
customers before you left? 
A. Yeah, probably. 
Q. Is that a yes? 
A. Yes. 
MR. I-IAWKINS: It was a "yes, probably." 
'THE WITNESS: Yeah, "yes, probably." 
Q. (BY MR. BIIUNSON) Out of all these 
custotners listed on here, have you told them, any of 
the customers listed on here, negatlve th~ngs about 
Wesco'? 
A. Not that I recall. 
Q. Is it possible, then, that you have 
or. .. 
A. Probably not. 
Q. Did you talk to any other customers 
about the lawsuit'? 
A. They know I'm being sued. 
Q. And how do they know that? ------- -- -- 
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A. Because I mentioned that I'm being sued. 
Q. By Wesco? 
A. Yeah. 
Q. Have you explained the details of the 
lawsuit to them or ... 
A. Bas~cally that I'm being sued for 
quitting. 
Q. What else have you said about Wesco? 
A. That they still owe me money. 
Q. What else have you said about W-sco? 
A. That would be about the size of it. 
Q. And which customers have you made these 
type of representations to'? 
A. I'd say probably Marky's, Gaylon's, 
Bonanza. 
Q. Anyone else'? 
A. Not that I can think of. 
Q. And were these all former customers of 
Paint & Equipment, Wesco? 
A. Yeah. 
Q. And they're all now customers of Paint & 
Spray Supply? 
A. Customers of Paint & Spray Supply and 
Wesco. They still have accounts with Wesco, too. 
Q. Do you know ~f all three of these 
"s 
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e~~stomers do, rn fact, have accounts w ~ t h  Wesco ngbt 
now'? 
A. Yes, I would believe they do. 
Q. How much were -- how much business, 
approximately, was Marky's giving you while you were 
employed by Paint & Equipment and Wesco per month'? 
I'm sorry, Marky's you already testified 
it was 5,000 before, 5,000 after. 
A. Um-hmm. 
Q. What about Gaylon's? 
A. Couple thousand a month. 
Q. Are they -- and now are they currently 
giving you a couple thousand a month? 
A. They have actually increased. 
Q. How much are you getting from Gaylon's 
now'? 
A. Probably 3500. 
Q. Okay. And same question for Bonanza. 
A. Bonma,  I'm getting less. They buy 
from Wesco, and they buy a few things from me. 
Q. Any other representations you've made to 
any customers about Wesco? 
A. No. 
Q. And just so the record is clear, 
basically, the representations you have made - --
Page 6 9  
1 consisted of the fact that you're not pleased that 
2 they have sued you, and also because they owe you 
3 money. 
4 A. Correct. 
5 Q. And in particular with Marky's, you 
6 testified that you actually showed them a copy of 
7 your employment agreement. 
8 A. They were riding in my pickup with me, 
9 and it was laying on the seat, yeah. 
10 Q. Okay. 
11 (Deposition Exhibit No. *-006 was 
1 2  marked for identification.) 
1 3  Q. (BY MR. BRUNSON) Okay. You've just 
1 4  been handed what's been marked as your Deposition 
1 5  Exhibit No. *-006. Do you recognize that? 
1 6  A. Yeah. That's the one I just gave you a 
1 7  little while ago. 
1 8  Q. Are those the cell phone records from 
1 9  August of 2005? 
2 0 A. Yes. 
2 1  Q. And those are the cell phone records you 
2 2 were referring to earlier when you testified that 
2 3 on -- at 7:45 on the 19th you talked to Mr. Ernest 
2 4 and accepted hls offer of employment? 
2 5 A. (Examining documents) Yes. - " 
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A. Poss~bly, yes. 
Q. What k~nd  of impact dld ~t have on your 
dec~sron? 
A. I llke workrng w~th Brady, you know. I 
mean, you know, I was glad that: I was golng to be 
working wth him instead of against hrm. 
Q. Was he a good boss? 
A. Yeah. 
Q. Dld you talk to anyone else besldes 
Elrady? 
A. No. 
Q. You dldn't know what Travis Dayley was 
going to do? 
A. I d~dn't know what anybody else was 
dolng. I just knew that I was makrng the declslon 
for myself. 
Q. So lf you would have been the only one 
to make the swltch, ~t ' s  your test~mony that you 
would have st111 done ~ t ?  
A. Yes. I don't mind a challenge. 
Q. Were they golng to pay you more money? 
A. He sad,  I don't know what you're 
maklng, but your pay wlll not decrease. 
Q. So what motlve would you have had to 
- swlteh over'? - 
Page 4 3  
A. Advancement, chance for advancements. 
Q. Well, what kind of advancement'? 
A. Possibly going to work for the warehouse 
eventually. 
Q. Did they tell you that you might be able 
to go to work for the warehouse? 
A. No. I just know the company. I'm very 
familiar with the company and the workings of the 
company. 
Q. And you've already kind of testified, 
you weren't real familiar wlth Wesco, were you? 
A. No, I wasn't. 
Q. Was that an issue:' Was that a factor in 
your decision? 
A. Well, I sure don't want to move to 
Seattle. 
Q. Was Wesco asking you to move to Seattle? 
A. No. No, but I mean, if I was going to 
advance with Wesco, I would have -- I see that 1 
would have probably had to have moved to Seattle, and 
I really -- Seattle wouldn't be anyplace I would want 
to llve. Salt Lake I could deal with. 
Q. Did you have any other issues with Wesco 
from the time they took over Paint & -- or purchased 
Paint & Equipment until the time you left? 
A. 1 hadn't been wlrh them long enough to 
develop any Issues w~th them. 
Q. M a t  were you telling customers about 
Wesco? 
A. Nothing really. I mean, other than 
things seemed to be going fine. 
Q. You didn't have any issues as far as 
getting supply late or anything like that? 
A. I was foreseeing maybe some issues, but 
so far they had been keeping up with their 
commitment. 
Q. What type of issues were you foreseeing? 
A. Supply Issues. I mean, one of the 
things with Paint & Equipment Supply is if I needed 
something overnight, I could order it from Automotive 
Paint Warehouse and have it overnight. And Wesco was 
telling us that we wouldn't be able to do that. That 
everything had to come out of there, which that would 
make things -- overnight delivery a llttle bit more 
difficult. 
Q. Had you -- you said you foresaw some 
problems. So you actually didn't have a problem with 
that to that date? 
A. No, I didn't. 
Q. Things seemed to be continuing as - - 
Page 4 5  
normal? 
A. Um-hmm. But I hadn't run into an issue 
where I needed something overnight either. 
Q. After you accepted the job offer on the 
morning of the 19th of August 2005, did you talk to 
any of the employees in the Twin Falls store 
regarding your departure? 
A. Later on in the day, yes. 
Q. Who did you talk to and when did that 
happen? 
A. I don't remember an exact time, but I 
talked with Travis, and I talked to Joel, and I 
talked with Dave, and they all said that they were 
making the switch, also. 
Q. Okay. And had they already made the 
decision, then, prior to your conversation with them? 
A. Yes. 
Q. Did they tell you how that came about? 
A. That they had had a meeting after mine. 
Q. So they also had a meeting on the l8th, 
as far as you know? 
A. Um-hmm. 
Q. With Holley and -- Holley Ernest and Tom 
Davis? 
125 A. Yes 
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l>rury, antf asked htrn $f i t  was tnre. And he, at that 
tlme, d ~ d  not know. 
tie had beard that -- ~t was talk amongst 
the two. And so then 1 called -- he told me to call 
Mtke Daniels, wh~ch was the PPG rep for the Seattle 
area. 
Q. And d ~ d  you do that'! 
A. Yes. And I called and talked to him, 
because he had prcvlously worked for Pant & 
Eyu~pment Supply. and I had a good relatiorish~p wrth 
M ~ k e  Daniels. 
Q. And what did you find out? I mean ... 
A. That, yes, there was talks, but that 
Dave was very stubborn m what he was demanding from 
them. And that was about really -- you know, he 
satd. you know. you don't really need to worry about 
~ t .  He gocs, 1 don't really know much about them; 
I'm new at tlms. I don't know Wesco all that well, 
but I do deal wlth them In the Olymp~a area. 
Rut other than that, that was ~ t .  
Q. And that's the first time you heard any 
rumors at all about Mr. Gulssl selling the Id,&o 
stores? 
A. Yes. 
2 5 Q. Had you ever heard any rumors that ------- p- - 
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Mr. Ernest was Interested in buying the Idaho stores? 
A. Not until -- as far as actually buying 
the stores from Dave Guissi, not until after we had 
left Paint & Equipment Supply did I hear that he had 
actually inquired about purchasing them fiom Dave and 
Art. 
Q. Okay. And who did you hear that from, 
or ... 
A. I believe it was from Holley, himself, 
had said that he had sat down with Dave, or had tried 
to sit down and purchase the stores in the past, not 
before he had talked to Wesco, but like a year or two 
before. And at that time, Dave was not interested in 
selling. 
Q. And did he tell you anything else about 
his interest in purchasing those'? 
A. No. That was it. 
Q. And that was after you guys had all 
left: right? 
A. Yes. 
Q. So that was the first time you had heard 
rumors about the Idaho stores being sold. M e n  was 
the next time'? 
what, 20 -- or what -- I don't know what date for 
sure, I'm sorry. 
Q. 1 understand. And 1'11 represent for 
the record, I thlnk it's the end of July 2005 is when 
the fax came in. 
A. Okay. Yes, yes. 
Q. Is that right'? 
A. Yes. 
Q. Okay. Wow did that -- were you 
surpnsed'? 
A, Yeah. I was a little concerned. I had 
a newborn child and had just bought a new home, so, 
yeah, I was a little concerned that my employment may 
be at risk. 
Q. Had you heard any negative things about 
Wesco prior to that time? 
A. No. 
Q. What was thelr reputation in the 
Industry? 
A. They were on the West Coast, and we were 
here. I -- to be completely honest with you, I 
didn't know anything more about them than you do, or 
d ~ d  at that time. 
Q. How would you characterize Wesco as far 
2 5 as size? Are they a big company, medium-sized, 
Page 21 
small? 
A. Yeah, they're probably -- 1 mean, for a 
jobber warehouse company, they are probably are a 
medium-sized company. 
Q. Okay. And how does the size of that 
company compare to, say, for example, Paint & Spray, 
who you're presently employed with? 
A. I would say they're probably equal. I 
mean, I don't know the financials of either one, but 
as far as the amount of stores, I would say they are 
probably equal. 
Q. Okay. So at least initially, you got 
the fax, you were surprised. Were you upset? 
A. No, I wasn't upset. 
Q. Was there a feeling of, hey, I wish 
somebody would have let me know this was in the 
works? 
A. Absolutely. I felt a little -- I don't 
know what, E guess, the word is I'm looking for. I 
felt a Little left out in the wind, I guess. 
Q. And did you discuss that feeling with 
anyone from Wesco? 
A. When Dave Guissi called me at 1 1 o'clock 
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gosh, is tficre anythlng -- any guarantee that I'm 
going to be employed? Well, no. 
Well, what -- you know, I told hlm, 1 
said, I don't really feel very comfortable wlth thls. 
1 mean, 1 wish you could have let us know a l~ttle 
sooner, you know, ~nstead of ~ ~ 1 s t  dropplng this on us 
lrke thls. And he, at that time, didn't seem very 
corlcerned for my well-belng. 
Q. Mr. Gulssr didn't? 
A. Yes. 
Q. Okay. Dld you talk to anyone from 
Wesco? Who's the first person you talked to from 
Wesco after t h ~ s  happened? 
A, 7 hat Saturday morning when we dld 
Inventory. So ~t would have been -- 
Q. The following day'? 
A. -- the following day from that Fnday. 
So the -- 
Q. Whatever day that is'? 
A. Yes. They had three employees there 
that showed up from other Wesco locatlo~ls to help us 
do ~nventory. 
Q. Do you remember who those -- 
1 went back to the store to meet h~rn as he was comlng 
2 thro~~gh on hls way back, I guess, to Seattle. 
J Q. And when you say "we," who all met w~th 
4 Roger? 
5 A. Me and Jeff Peck. 
6 Q. And what was your first impression of 
7 Roger Howe? 
8 A. He seemed very nice and genulne. He 
9 looked through the store, and then that was about ~ t .  
1 0  I mean, the whole thing lasted a period of maybe 20 
1 1 mlnutes at most. 
12 Q, Did he tell you that you were golng to 
1 3  be able to keep your job? 
1 4  A. I don't remember him telling me that I 
1 5  for sure had a job, no. 
1 6  Q. Because you mentioned you were concerned 
1 7  about that. 
18 A. Yes. 
1 9  Q. How did you find out that you were going 
2 0 to be able to keep your job and ... 
2 1 A. Well, I mean, I filled out the -- you 
2 2 know, I guess I was just maybe more concerned than I 
2 3 probably needed to be, but I filled out the same 
2 4 A. I do not. 2 4 amount of paperwork that everybody else did as far as 
2 5 Q. Was -- what were your lnltial -- what -- 2 5 the employee handbook. And I mean, I was employed -- 
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was your first impression of those Wesco employees'? 
A. They seemed very nlce. 'I here was a 
coriple of them that were real nice, and there was one 
of them that was very ~poran t ,  to be klnd. 
Q. Which one was that? 
A. The one that was the store manager. I 
don't honestly know his name. 
Q. Okay. And what -- 
A. But I mean, ~f I seen him, I sure would 
know who he was, because he wasn't very pleasant. 
Q. And when you say he wasn't very 
pleasant, dld he -- what dld he do to make you feel 
that way'? 
A. Well, he made rt sound llke ~t was -- 
because of my duties, that ~f there was any 
discrepancy in the inventory, that I was at fault, 
when, In all honesty, he was -- we were taking 
inventory so that Wesco and Dave Guissi could settle 
UP' 
Our inventory was correct, there was no 
problems wlth ~ t ,  but he just made ~t seem very point 
blank that he had no feel~ngs or -- he dld not want 
to be there, penod. That's the way I felt. 
Q. Dld you ever talk to Roger Howe? 
A. Yes. After we finlshed ~nventory, we 
1 for three weeks for them, so ... 
2 Q. And you were here for Mr. Peck's 
3 deposition. And did you slgn a similar employee 
4 handbook:, 
5 A. Yes. 
6 Q. Were there any issues -- after Wesco 
7 purchased Paint & Equipment, were there any issues 
8 that arose with Wesco? Was there any -- other than 
9 this initial inventory -- 
10 A. Well, the other thing was, is that 
11 they -- the one manager said, that our managers are 
1 2  managers, and our outside salesman are outside 
1 3  salesmen. We don't have a person who does outside 
1 4  sales and store manager. 
1 5  And at that time I dldn't want to be ~n 
1 6  the store the whole time. I wanted to do outside 
1 7  sales. So I felt that that was a very good chance 
1 8  that that position was going to be eliminated, or I 
1 9  would be expected to do one or the other. And at 
2 0 that time I liked doing both. 
2 1 Q. Anything else? 
2 2  A. No. 
2 3 Q. So primarily your concern wlth Wesco 
2 4 was, 1s that your job duties were golng to be 
2 5 changing somewhat'? 
'1 ST Reporting 
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A. Yes. a I perhaps swltchlng employment from Parnt & Equ~pment'! 
Q. And that you mere golng to have to be ~n A. I got a call from I lolley at 
the store more? i 3 approxrmately 3:30 -- 
A. Yeah. i 4 Q. Okay. 
Q. Okay, Dld you express thls frustration i s A. -- Thursday. 
to anyone or ... 1 6  Q. Thursday, the day belitre you left'? 
A. I believe I had mentioned ~t to Brady 7 A. Yes. 
that -- and he had said the same thlng, that ri ey had 8 Q. So August 18th -- 
told other people that that posltlon was nut a deal. 9 A. Yes. 
It was e~ther, you were a manager, or you were i 1.0 Q. -- 2005? 
outslde sales. 1 11 A. Yes. 
Q. And do you remember when that 1 1 2  Q. And what dld 11e say to you during that 
conversation wlth Brady occurred? i 13  conversat~on? 
A. I honestly don't. Probably wlthln the i 1 4  A. I-le asked ~f I would meet hlm at Jakers. 
first few days. i 15 Q. And did you, ~n fact, later meet hlm at 
Q. Did you not~fy any customers after Wcsco j 1 6  Jakers? 
had made the purchase of Pa~nt & Equipment? 1 7  A. Yes, I dld. 
A. Yes. I went around and told them that I 118 Q. Dld he tell you what the meeting was 
was worklng for Wesco Palnt & Equlpment Supply, and 1 1 9  going to be about'? 
that we would contlnuc to service them to the best of 1 2 0 A. No, he dld not. 
our ablllties. i 2 1  Q. Had you heard any rumors that perhaps 
Q. Dld you make any comments about Wesco or 1 2 2 there was something In the works there? 
glve them any assurances about Wesco or ... : 23  A. No. 
A. Just that we were golng to be here to I24 Q. Had you talked -- had any dlscusslons 
servlce them. --- --- i 2 5 wlth Brady Barkdull regarding the fact that he may be ------+ ----- 
Page 27 a Page 29 
1 Q. And do you remember whlch customers 
2 those were? 
3 A. All of them. All of them that I call 
4 on. 
5 Q. And about how many customers did you 
6 call on'? 
7 A. Probably about 15 to 20 customers that I 
8 call on a regular, continual basls. 
9 Q. Kind of your major -- 
1 0  A. Yes. 
11 Q. -- customers? 
1 2  A. Yes. 
1 3  Q. Again, you were here for Mr. Peck's 
1 4  testimony. He testified that -- well, just let me 
1 5  ask you: Was the arrangement that Mr. Peck -- the 
1 6  half that he d~dn't ake you had, the other half -- 
1 7  A. Yes. 
1 8  Q. Okay. Of what we refer to as your major 
1 9  customers, of those, how many are still customers of 
2 0 Palnt -- how many are now customers of Palnt & Spray? 
2 1 A. Probably two-thlrds of what I called on. 
22  Q. So you lost about a thlrd from the 
2 3 tlme -- 
24 A. Yes. 
2 5 Q. Okay. When dld you first consider 
switching to work for Wolley? 
A. No. 
Q. Had you had any discussions with any 
other Paint & Equipment/Wesco employees regarding 
perhaps switching'? 
A. No. 
Q. Okay. So the first you heard about 
anything was at a meeting at Jakers that night? 
A. Yes. At 8:OO. 
Q. 8 o'clock p.m.? 
A. Yes. 
Q. And who was present at that meeting'? 
A. Myself, Dave Cristobal. 
Q. And what is Dave Cristobal's position? 
A. Counter, sales. 
Q. So that was someone you were in charge 
of? 
A. Yes. 
Q. Okay. He's in the Twin Falls store, 
obviously? 
A. Yes. 
Q. Okay. Go ahead. 
A. Joel Johnston. 
Q. And what was his position'! 
2 5 A. Head counter. 
8 (Pages 2 6  to 2 9 )  
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A. Yes, they were. 
Q. And d ~ d  you get a pay Increase or 
anythlng or. .. 
A. No. Agam, I *as just guaranteed that 
my wage and benefits would not decrease. 
Q. And you mentioned you -- you know, 
concern for your family. What made you think that 
gang  wlth Palnt & Spray would provide you more 
secunty than staying on w~th  Wes~o? 
A. Because they led -- not led. But they 
made me feel comfortable with the fact that they are 
a company that's going to be around awhrle. They 
don't have intentions of selltng out. 
I planned on rettnng from Palnt & 
Equ~pment Supply. I was very loyal to Dave Gulssl. 
I respected hlm very much for hlm glving me 
oppomnities he did. 
Q. But once Wesco purchased Pant & 
Equipment, you dldn't feel that same sense of 
loyalty'? 
A. I drdn't know them. How could I be 
loyal to somebody I do not know? 
Q. And dld you know -- you mentioned you 
A, 1 felt very strong that they were golng 
to leave. 
Q. Okay. Did they kind of indicate that at 
the meeting'? Was that kind of the sense of the 
meeting? 
A. That Thursday night, after we had talked 
w~th Tom and Holley, Dave and Joel pretty much, 
wlthout saying, yeah, they were making the move, were 
very positive that that's what they were going to do, 
Wlthout talking with Jeff, I had no idea. 
I was very -- pretty firm on my decision 
to leave Paint & Equipment Supply. And once I had 
found out that the others were going, that made my 
decislon that much clearer. 
Q. And just so I understand, the consensus 
of the meeting, perhaps you hadn't made a final 
decision, but you guys all kind of knew, hey, this is 
where we're leanlng? 
A. Yeah. 
Q. I mean, I understand you need to go home 
and talk to y o u  wife. It's the same thing most 
people do, go home and talk to their wife; otherwise 
you'd be in the doghouse for awhile. 
2 4 had known Holley Ernest. Did you have a better 124 But you had kind of -- that's the way 
5 relationship with him than you did with the Wesco / 2 5 you were leaning after that meeting on the 18th? 
"- ---- ----- d---
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1 people'! 
2 A. No. I just knew that he was a very ' 3 respected person in this ~ndustry. 
4 Q. Did you think the Wesco people weren't 
5 respected? 
6 A. Didn't know them. 
7 Q. And agaln, so what compelled you to go 
8 wlth Paint & Spray when you didn't really have a 
9 strong bond with either? 
1 0  A. I didn't want to be the only one to stay 
11 back at Paint & Equipment Supply and compete against 
1 2  guys that I had worked side by side with. 
1 3  Q. And so you had a good idea that all the 
1 4  employees were, in fact, leaving Paint & Equipment -- 
1 5  A. From the Twin Falls location. All i'$n 
1 6  concerned about is the Twln Falls location. That's 
1 7  my territory. 
1 8  Q. But didn't you testify that you had 
1 9  already made up your decision before you talked to 
2 0 the other employees? 
2 1 A. Yes. 
22 Q. So lf you had already made your 
2 3 decision, why did -- and you hadn't talked to them 
2 4 about what they were domg, how did you know they 
2 5 were golng to leave'? 
1 A. Yeah, they made me feel very 
2 comfortable. 
3 Q. But, again, you had -- you didn't know, 
4 then, that Brady and Holley -- excuse me -- Brady 
5 Barkdull and Hugh Barkdull were also making the 
6 transition? 
7 A. No. 
8 Q. Have you had any -- since you've made 
9 the transition, have you had any conversations with 
1 0 customers referring to Wesco in a negative light? 
11 A. Just that I was being sued by them, 
1 2  personally. 
1 3  Q. And what did you tell them about that? 
1 4  A. Well, that they were accusing us of 
1 5  taking custom files and taking computers and taking 
1 6  stuff from the store. 
1 7  Q. Which customers did you talk to? 
1 8  A. All of them. 
1 9  Q. Okay. And maybe --just so we're -- 
2 0 MR. BRUNSON: Let's go off the record for a 
2 1 second. 
22 (A discussion was held off the record, 
2 3 and a brief recess was taken.) 
24 (Joel Johnston joins the deposition.) 
2 5 Q. (BY MR. BRUNSON) For the record, you 
P,, 7 
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A. No. 
Q. Iiad you heard any rumors that Hcirley 
Ernest was interested In buylng Pant & Equipment In 
Idaho? 
A. No. 
Q. Do you know Mr. Ernest? 
A, Yes. 
Q. Did you know fitnl -- have you h o w n  him 
for several years, or when did you first -- 
A. I've known hrm h r  20 years. 
Q. Did you have a pretty good working 
relat~onshlp w ~ t h  ~ m ?  
A. No. 
Q. \Vhy not? 
A. Clashed. 
Q. And why 1s thath? 
A. Religion. 
Q. Okay. Just your different views on 
re1 lglon? 
A. Yes. 
Q. And how dld you even know Mr. Ernest's 
v~ews on rel~gion? 
A. Times with Auto Body Palnt & Supply. He 
was our main supplier there. 
- Q. And dld he take issue wlth your 
Page 11 
religion, or did you take -- 
A. No. No. 
Q. What happened'? I guess I'm not quite 
understanding. 
A. Just -- not clashed as in what you're 
thinking. Just don't see eye to eye on certain 
things. 
Q. I see. And did this create a friction 
between you two? 
A. No. Not a working friction. 
Q, What was hls reputation in the industry? 
A. Would you like to explain'? 
Q. Well, what kind of reputation did 
Mr. Ernest have in the industry? I mean, you've been 
in the industry a long time. I just want to know 
what his reputation is. 
A, Well, a very good supplier. 
Q. Does he have a reputation of being 
aggressive? 
A. No. Not in my eyes. 
Q. Okay. How dld you see him -- other than 
the Issue about religion, how did you view 
Mr. Ernest'? 
A. Helpful. 
Q. Okay. So after yougot the fax, what 
happened'! 
A. It was a buzz. It was llke, we couldn't 
believe it. 
Q. Were you upset? 
A. Surprised. 
Q. And why were you suv~sed : l  
A. That an owner o fa  business worrld sell 
such a good business. 
Q. And were you a little disgruntled, 




A. (Witness shaking head.) 
Q. Did you feel like you wished someone 
would have told you beforehand:' 
A. Yes. 
Q. And how was your relationship with Weseo 
once they came in? 
A. Tentative. 
Q. And what do you mean by that'? 
A. Waiting and see what the waters and what 
people were like. 
Q. Did you ever reach a conclusion while 
you were still employed'? 
Page 13 
1 A. Not really. 
2 Q. What conclusions did you reach about 
3 Wesco while you were employed? 
4 A. Big business. 
5 Q, Did you tell customers that? 
6 A. No. 
7 Q. Did you discuss that with your 
8 coworkers? 
9 A. No. 
10 Q. You just kind of thought they were 
11 pretty big? 
1 2  A. (Witness nodding head.) 
1 3  Q. And why did you think that? 
1 4  A. Seen it. 
1 5  Q. What did you see'? I mean ... 
1 6  A. Corporate; okay? 
1 7  Let me explain myself. Auto Body Paint 
1 8  & Supply, I was there 12-and-a-half years. 
1 9  Q. Sure. 
2 0 A. Ma and Pa store. I don't do big 
2 1 corporations. Did not do big corporations. 
22 I feel like Holley treats us like 
2 3 people, not like pawns. And with Wesco 1 was 
2 4 starting to feel like a pawn. Whenever we went to 
2 5 make a phone call, get ahold of somebody, there was 
4 (Pages 10 to 13) 
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I an anstvering nlachlne. 
2 Q. So you were havlng d~fficulty gettltig 
3 ahold of anyone In Wcsco? 
4 A. Yes. 
5 Q. Was there anflhing else about Wesco that 
6 caused you concem? 
7 A* No. 
8 Q. When did you first hear about FIolley 
9 Ernest possibly se t t i~~g up shop and competing wlth 
1 0  Wesco Paint & Eq~lipment in Idaho? 
11 A. The Thursday night that he had a meeting 
1 2  with us, prior to the day that we gave our 
1 3  resignation. 
1 4  Q. You probably don't remember that exact 
1 5  date. 
1 6  A. I don't remember the exact date. 
1 7  (2. Who -- yon hadn't heard any rumors 
1 8  about -- 
1 9  A. NO. 
2 0 Q. -- that at all'? 
2 1  A. No. 
22  Q. Customers hadn't mentioned, or -- 
2 3 A. No. 
24 Q. -- h a w t  heard, you know, that Holley's 
2 5 sett~ng up shop down here? ----- 
Page 
1 A. I had not heard it. 
2 Q. Okay, Did Iiolley Ernest call you then? 
3 A. Fle called me around 3 o'clock that 
4 rhursday before our resignation date. 
5 Q. And what did he tell you? 
6 A. He asked me out to dinner to see how 
7 everything was going. 
8 Q. And did you have any idea of what would 
9 hap- -- why he wanted to take you guys out to dinner? 
1 0  A. No. 
11 Q. Did you think? I mean, you hadn't 
1 2  even -- 
1 3  A. He invited me personally. I figured ~t 
1 4  was a talk about Auto Body Paint & Supply, see how 
1 5  Bruce -- the old owners were doing. 
1 6  Q. So you just had no clue, whatsoever, 
1 7  that he was going to be -- 
1 8  A. None. 
1 9  Q. -- setting up shop and -- 
2 0 A. None. 
2 1 Q. Okay. And then when dld you learn that 
2 2 your co-employees had also been invited to that same 
2 3 meetlng? 
24 A. When I showed up to dinner. 
2 5 Q. Okay. And what was said at that dinner'? 
A. We were very surprtscd to see each 
other. 
Q. Okay. 
A. And that was it. 
Q. Okay. But what did Holley Ernest say to 
you guys? Or Tom Davis, for that matter. Was Tom 
Davis there, too? 
A. Yes. 
Q. And just for the record, who was at that 
meeting? 
A. Tom Davis, Holley Ernest, Joel Johnston, 
Travis Dayley, and myself. 
Q. And what did Mr. Davls and Mr. Ernest 
say at that meeting to you guys? 
A. That they were going to open up shop and 
they would like to hire us. 
Q. And did you accept their offer at that 
time? 
A. Not at that immediate time. 
Q. Did they mention that they were also 
setting up shop in Twin Falls -- I've been doing this 
all afternoon. 
They were setting up shop in Idaho Falls 
and Pocatello as well as Twin Falls? 
A. Not that I recall. 
Page 17 
1 Q. Did they mention that they had already 
2 talked to Idaho Falls employees and Pocatello 
3 employees? 
4 A. Holley had mentioned that he had talked 
5 to Brady -- 
6 Q. Okay. 
7 A. -- earlier that day. 
8 Q. And what was your understanding of what 
9 Brady -- of what was said between them? 
1 0  A. That's all that was said. He did not 
11 elaborate. 
1 2  Q. Did he just say he offered Brady a job? 
1 3  A. Yes. 
1 4  Q. And did he say Brady accepted the job'? 
1 5  A. NO. 
1 6  Q. Did you think Brady was coming on with 
1 7  Paint & Spray at that time, based on what Holley had 
1 8 told you? 
1 9  A. NO. 
2 0 Q. Okay. Did It-lolley say that he was 
2 1 offering the job to all the Twin Falls employees'? 
2 2 A. No. 
2 3  Q. Which ones -- who did he -- 
2 4 A. tIe did not mention Jeff Peck or Chantil 
2 5 Dobbs. 
5 (Pages 14 to 17) 
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Q. He just offered yc)u three jobs? 
A. At that time, yes. 
(2. And did he tell you that ~t was hls plan 
to offer the other two jobs, or did you know that? 
A. No. 
Q. So you dicln't accept the offer. When 
d ~ d  you accept the offer for enlployment? 
A. Probably after 5 o'clock Friday when I 
turned in my resignation. I had not totally made up 
my mind yet, until that time. 
Q. You didn't call Wolley or Brady or 
anyone and tell them -- 
A. No. 
Q. -- that you were golng to do it? 
A. No. 
Q. Did you dec~de with Joel and I'rav~s 
after -- didn't you talk to those guys after the 
meeting? 
A. After dinner, yes. 
Q. And what did you guys talk about'? 
A. It was tentative. 
Q. Did you guys -- 
A. It was still in the air. 
Q. Did you guys decide, hey, if the 
majority of us go, then we're all going to go? - 
Page 19 
A. Yes. 
Q. So you were leaning towards going at 
that point; right? 
A. Leaning toward, but not -- 
Q. Hadn't finally made up your mind'? 
A. Rght. 
Q. So you didn't make up your mind till you 
actually faxed your letter of resignation'! 
A. Correct. 
Q. Okay. 
A. I was playing with -- toylng with the 
~dea. 
Q. Why did you ultimately decide to go over 
to Paint & Spray Supply? 
A. The people. I like the people I work 
with. 
Q. And so you learned that they were all 
going, and you decided to come with them? 
A. Yes. 
Q. And it wasn't this corporate -- big 
corporate corporation that had purchased Paint & 
Equipment? Did that influence your decision as well'! 
A. No. Well, yeah, a httle bit. A llttle 
bit. 
Q. Okay. Anything else that influenced 
your dcc ts~on'? 
A. Looklng out for me. 
Q. And what do you mean by that'? 
A. Knowing where I stand with the owner. 
Q. Did you meet Roger Howe of Wesco before'? 
A. No. 
Q. Did you meet any of Wesco's owners 
before you leR? 
A. No. 
Q. Were you at that inventory they had'? 
A. Yes. 
Q. Was it the Saturday after you got the 
fax? 
A. Yes. 
Q. Were you happy to be there on a 
Saturday? 
A. No. 
Q. All right. 
MR. BRUNSON: If you would mark this. 
(Deposition Exhibit No. *-001 was 
marked for identification.) 
Q. (BY MR. BRUNSON) Okay. You've just 




Q. Do you recognize that document? 
A. Yes, I do. 
Q. Is that your signature there at the 
bottom? 
A. Yes, it is. 
Q. Have you had a chance to look at that? 
A. U m - h .  
Q. Did you draft that? 
A. No, I did not. 
Q. Who did? 
A. I received it ii-om Travis. He brought 
it in. 
Q. Travis Dayley brought it in'? 
A. Yeah. 
Q. Do you know where he got it'? 
A. No, I don't. 
Q. And did he tell you you should probably 
sign it, or what -- I mean, how did that come about? 
A. He said sign it if I feel like it. 
Q. Okay. And when did you sign it'? Did 
you sign it right before you sent the fax, or did you 
sign it -- 
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P.O. Box 991 
Pocatello, ID 83204-099 1 
(208) 232-2286 
Idaho State Bar #3791 
Attorneys for Defendants 
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THE BIG PICTUE 
Plaintiff(Wesco) begins its memorandum. with an accusation that the defendants made 
a ""s~eptitious, premeditated, an calculated at-lempt to drive Wesco out of business" in 
Eastern Idaho, Thus, at plaintiffs insistence, motives and intentions seem to be a necessary 
issue in this case. To help the court understand the true motives and intentions of the parties, 
a little backgound is required. 
Wesco Autobody Supply, Inc. is part of Wesco Group, with its home office in 
Mountlake Terrace, Washington and owns 24 retail stores in Washington, plus the three 
Idaho stores it recently purchased in Idaho. Howe Deposition., 10: 1 1. The three Idaho stores 
were previously owned by Dave Guissy. Wesco bought these stores from Guissy for a 
claimed price of $2.2 million, effective August 1,2005. Wesco's purchase ofthe three Idaho 
stores was extremely damaging for Automotive Paint Warehouse (APW), Holly Ernest, and 
Tom Davis. This transaction greatly reduced APW's wholesale paint operation in Eastern 
Idaho, which had been supplying Dave Guissy's stores for 20 years. Ernest Deposition., 5 : 19 
to 6:3. Wesco's intention in purchasing the Idaho stores was to stop using APW as a supplier 
and instead supply its Idaho stores from Wesco's own warehouse in Yakima, Washington. 
Howe Deposition., 25:19-22. When Holly Ernest and Tom Davis realized that their 
wholesale business in Eastern Idaho had been gutted by Wesco, they decided the only way 
to keep that business from going to Washington was to open their own retail stores in Eastern 
Idaho. This would allow APW to continue supplying paint and equipment to Eastern Idaho 
and protect the sizable investment of time, energy and finance that APW had been put into 
the Eastern Idaho market over the past 20 years. Holly Ernest and Tom Davis' motive was 
completely defensive. They just wanted to maintain the business in Eastern Idaho that they 
had built up over a 20 plus year period. From Holly Ernest and Tom Davis' point of view, 
they were trying to compete against an intruder that had just taken a huge bite out of their 
business. To put this situation in Wesco's terminology, Holly Ernest and Tom Davis were 
protecting themselves from the ""surreptitious, premeditated, and calculated" attempt by 
Wesco to buy up the retail stores in Idaho and destroy APW's wholesale business in Eastern 
NOTICE OF SERVICE 
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Idaho. 
It is essential to Wesco's case that it convince the court that it is an innocent victim 
of anti-competitive conduct. The fact is, Wesco was attempting to establish a monopoly of 
both the wholesale and retail business for automotive paint supplies in Eastern Idaho. Holly 
Ernest and Tom Davis responded to this threat by opening new stores in the same area. Their 
motives was never anti-competitive. Their motives in this case were pro-competitive; not 
anti-competitive. The new stores represent an effort to maintain what APW already had. 
APW is not the party attempting to take a bite out of someone else's territory. The new Paint 
and Spray stores opened by Holly Ernest and Tom Davis have created competition. The 
stores have been good for the industry, good for the customers and good for the employees. 
Another key fact in this case is that it was not "over zealous recruiting" by Holly 
Ernest that motivated the employees to leave Wesco; rather, it was Wesco itself, at least in 
part. It is well established that some of the employees were concerned about being bought 
by an out of state corporation. For instance, the Twin Falls employees had been notified of 
Wesco's purchase of the stores when they came to work one morning and found a fax 
informing them they had been bought by an out-of-state corporation called Wesco. 
[Johnston, 11:ll-12:13] The fax informed them that they were to cancel their plans and 
show up for work on Saturday to perform an inventory, which they did, some reluctantly and 
some quite willingly.[Johnston 11:13-12:s; Peck. 21:2:22; Cristobal 20:12-171 Others 
were concerned about the treatment they were receiving from Wesco's managers. Several 
mentioned trouble getting through with phone calls to the main office at Wesco and concern 
about communication with the new company. Some employees were concerned about 
Wesco's ability to provide inventory for their customers on a timely basis and that Wesco's 
support was lacking from what they had been used to. All of this caused the employees to 
fear for the stability of their careers. Some wondered if lay offs were eminent or if they 
would be fired to make room for out of state replacements. [Davlev. 19:21-26:22] of Jeffrey 
Peck, Joel Johnson, Travis Dayley, to be provided. When Wesco's tactics in taking over the 
Idaho stores is balanced against the stability promised by Holly Ernest, it becomes clear that 
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the employees were acting in their own self interest, not out of a malicious intent to put 
Wesco out ofbusiness. The point of all this is not to quibble about Wesco's treatment of its 
ennployees. The point is that the employees each made a personal decision to work where 
they felt most secure. This included a desire to work for Holly Ernest and Tom Davis as well 
as a desire to go along with the majority and be part of Paint and Spray's new stores in 
Eastem Idaho. None of the employees have expressed any hatred toward Wesco, they only 
worked fbr Wesco for three weeks and felt no resentment against Wesco (until they got 
sued,) [Peck, 68:24; Davlev. 46:10-47:5,49:8-19; Cristobal, 12:18-15:7; Johnston, 14:l- 
15:18] 
It is important to note that the employees were not offered exorbitant compensation 
packages. They were simply promised that their compensation would not decrease. It is true 
that Holly Ernest realized his new stores would benefit from hiring the good people that he 
already knew and had been dealing with for up to twenty years. He set out to see if he could 
hire some of them and create a new opportunity that was better for himself and for them. 
This turned out to be a successful strategy, and in an apparent herd mentality, he ended up 
with almost all of the employees. The fact that most of the employees made a career decision 
to work for Paint and Spray docs not mean their conduct illegal. These were at-will 
employees and they had the perfect legal right to resign and go to work for anyone else they 
chose. 
Wesco's overall argument is characterized by a complaint, not that Paint and Spray 
competed in an illegal manner, but that Paint and Spray was extremely successful, therefore, 
it must have done something illegal. Wesco is conveniently forgetting, and asking this court 
to overlook, the fact that when Wesco purchased all of the retail stores in Eastern Idaho, it 
was equally successful in its competition efforts. Wesco's intent to stop purchasing fkom 
APW forced a response from Holly Ernest and Tom Davis. 
The parties should not be judged by the success or failure of their competitive efforts, 
but by the legal elements of each cause of action that has been alleged. The focus of this 
motion must be on the elements of each cause of action and the issue is whether plaintiff has 
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succeeded in raising a genuine issue of material fact on each element of each cause of action. 
REPLY TO FACTS 
It does not appear that there are disputed facts in this case. Defendants stated a 
concise list of undisputed facts in its initial memorandum. These simple facts form the basis 
of the motion for summary judgment. Plaintiff does not contest any of these facts. 
PlaintifPs memorandum contains a 48 paragraph list of additional facts, hoping some 
of them will be disputed. For the most part defendant must admit those facts for purposes 
of this motion; however, plaintiff does not, and need not admit the characterizations of those 
facts, which have been inserted by the plaintiff's attorney. The list also contains facts which 
are not supported by any evidence in the record. These do not need to be admitted. The 
plaintiff's paragraphs that include improper characterizations or unsupported accusations 
include: 
25. Although Holly Ernest and Tom Davis did advise Brady 
Barkdull of their plan, they did not hire him at that time and 
Brady Barkdull did not recruit anyone, then or ever, to work for 
Paint and Spray. 
26. There is no evidence that Brady Barkdull agreed to "solicit" 
any other employees. The implication that Brady Barkdull was 
sent to recruit or "solicit" other employees is simply false. 
29. First, the evidence is that Holly Ernest had not contacted 
Hugh Barkdull or Mike Cook prior to the meeting with Roger 
Howe. This meeting with Howe of Wesco was earlier that 
morning; their offers were extended on the night of August 17th. 
Second, it also needs to be pointed out that Brady Hugh 
Barkdull was asked if he was going to start his own store; not 
whether they had been offered a job at another store. 
34. Brady Barkdull did not give an "instruction" especially not 
to anyone in the other stores. He had no authority over any of 
these people, he was only a sales manager; 
36. Although it is true that they all used the same letter, this was 
the result of not wanting to have to write their own letter. One 
of them, Mike Cook, had written a letter and the other adopted 
it. This does not mean the resignations were "coordinated and 
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planned in advance." This is a characterization added by the 
aaomey. 
38. The word "stole'hhen in fact each employee stated that 
they only took property which they believed to be their personal 
propem; 
40. There is no evidence that the faxes to customers were sent 
from Wesco's stores, in fact, all evidence is to the contrary, the 
f a e s  were from Office Max and Kinkos; more importantly, all 
employees have testified and it is undisputed that these letters 
were sent after the employees resigned. 
43, Barlcdull did not "solicit" Wes Harris business prior to his 
resignation from Wesco; 
46. 'I'here is no evidence, and it is denied that Brady Barkdull, 
that he "'vigorously recruited" (or that he "recruited" in any way) 
his fellow employees. 
The remaining disputed facts, even if taken as true, do not support the elements of the causes 
of actions alleged by the plaintiff and do not prevent this court fkom entering summary 
judgment for the defendants. 
I.  Count One: Iiatetference with Prospective Economic Advgntage. 
Plaintiff relies on the case of Alexander & Alexander BeneJits Sews. Inc. v Benefit 
Brokers and Consultants, Inc., 756 F.Supp. 1408 (D. Ore. 1991). Plaintiffs theory is 
simply that because the employees resigned simultaneously, there must have been 
misconduct, or perhaps wants this court to rule that a simultaneous resignation by all 
employees is in itself misconduct. Plaintiffs theory of the case avoids the issue raised in the 
motion for summary judgment, which is whether there is any evidence of "violating a statute, 
regulation, or an established standard of the trade or profession, rule of common law, such 
as violence, threats of other intimidation, deceit or misrepresentation." The answer is that 
there is no evidence of any of this. This is an inappropriate cause of action and is not 
supported by evidence. The difference between Alexander and this case is that in this case 
Holly Ernest and Tom Davis set up the new stores for Paint and Spray in an effort to try to 
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retain APW's market share in Idaho and there is no evidence of illegal activity in the was 
Paint and Spray was set up and the employees were hired. 
The specific allegations plaintiff relies on for this count include, first, that Holly 
Ernest and Tom Davis planned to hire away as many of Wesco's key employees at these 
stores as they could. Defendants readily admit this, although they deny any expectation of 
this being a complete success. Keep in mind that the employees were at-will employees and 
none of these employees had an obligation to give notice. 
The second allegation is that Brady Barkdull and Holly Ernest "recruited" together. 
This is simply not true. Holly Ernest recruited and made offers to employees. Brady 
Barkdull did not. Second Affidavit of Brady Barkdull. There is nothing illegal with 
recruiting your competitors employees, especially where they are at-will employees. Each 
employee, including Brady Bardull made their own personal decision. There is no evidence 
of Brady Barkdull engaging in recruiting efforts. 
Likewise, the so-called recruiting by Mike Cook is simply described by Jodee Reid 
as: 
Page 6 
19 A. Just Mike asked -- said that they were 
20 leaving and said we were more than welcome to go if 
2 1 we wanted to. 
22 Q. Okay. Mike meaning Mike Cook? 
23 A. Uh-huh. 
24 Q. Is that a yes? 
25 A. Yes. 
Page 7 
1 Q. Do you recall when he asked you whether 
2 you were interested -- well, let me back up. You 
3 said he said they were leaving. Who did he mean by 
4 they? 
5 A. Brady, Hugh, and Mike. 
6 Q. All right. Do you recall when he told 
7 you this? 
8 A. The Friday that we signed our 
9 resignations. 
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This is a far cry from anflhing illegal or wrongful that would support a claim for interference 
with prospective business advantage. 
Even in the S~nbel t  case (discussed below) the court threw out the causes of action 
for tortious interference with prospective economic advantage, despite making just about 
every other possible finding in favor of the plaintiff in that case. Likewise, this court should 
dismiss the first cause of action. As established in the defendants first memorandum, the first 
cause of action for inference is without merit. 
IL Breach ofcontracfireach ofdccties (employees) 
IIL Interference with employee contracts (Ernest and APW. 
Nothing the plaintiffs can say can change the fact that these employees were at will. 
A quick look at Wesco's employee handbook makes it clear that they had been told they had 
no right to notice before termination and that Wesco had no need to state a reason or cause 
before terminating any of its employees. Since it has no contract with these employees, 
Wesco claims there has been of a violation of the "implied covenant of good faith." This 
is always the last resort of a desperate lawyer who finds himself with no written contract to 
support his cause of action against a former employer or employee, It is ironic and unfair 
that Wesco felt no duty of loyalty to its employees, but felt instead that it had bought them 
as indentured servants because it paid 2.2 million to the former owner of the company they 
worked for. The employees received no new benefit &om the purchase of the company they 
worked for and therefore did not take upon themselves any duty of loyalty to their new 
employer. 
Defendant takes the position also that a breach of fiduciary duty occurred, claiming 
there is evidence that Brady Barkdull solicited Wesco's customers (specifically Wes Harris) 
and recruited other employees. There is no evidence of either of these. Examining the 
deposition of Brady Barkdull shows that Mr. Barkdull was not soliciting customers and that 
he did not recruit other employees. It does appear that some of the employees, including Mr. 
Barkdull, had a "wait and see" attitude-if other employees resigned, they would too. All of 
the offers for employment were extended during a two day period. Some of the employees 
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talked, some were given offers at the same time, and the idea seemed to reach critical mass. 
Suddenly, in less than 48 hours, most employees had decided to resign, including some that 
had not even been recruited directly by APW/Paint and Spray. Despite this, there is no 
evidence of recruiting going on by any of the employees. The evidence is actually that a few 
managers made personal career decisions and others followed the crowd. That is different 
than being recruited. This is not evidence of a breach of fiduciary duty. It needs to be 
pointed out that Brady Barkdull was not the manager of the three stores. He was the sales 
manager. As he states in his affidavit, he had no authority over counter salesmen or over 
delivery people. He did not recruit anyone, and certainly did not do so as a manager. 
Incidentally, Jenkins v. Boise Cascade Gorp., 14 1 Idaho 233, 108 P.3d 3 80 (2005), 
cited by plaintiff as support for the notion that the implied covenant of good faith and fair 
dealing required employees not to quit their jobs, despite being at will employees. The case 
actually found that the covenant of good faith did not require an employer to have a reason 
to terminate an employee. The covenant was not enforced in Jenkins. Surely this reasoning 
should run both ways. If an employer has no duty to give notice, an employee should not 
have to give notice either. It is well understood that the covenant only imposes an obligation 
to perform existing contractual obligations in good faith-it cannot be used to impose new 
duties or obligations on employees. 
I?? Interferertce with customer contracts fall defendants). 
Plaintiff's claim an interference with customer contracts contained in certain 
"conditional use contracts." Defendants have already pointed out that there is no evidence 
of a breach of contract, never mind an inducement to breach the contracts. The fact is, if 
Plaintiff wants equipment back from its customers, it can take the equipment. This was 
repeatedly stated by Wes Harris. Harris Deposition, 19:16; 21:7-24.' Wes Harris also 
9 Q You mentioned you had a meeting with Craig Russum [a current Wesco employee] 
10 but you didn't quite remember when it was, and can you give 
11 me some detail about what was talked about when he came out? 
12 A Well, I know when Craig came up he -- I didn't 
13 order anything from 'em, and he came in and told me that all 
14 of my equipment that I had, my paint mixers and my paint and 
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specifically testified that no one at Paint and Supply ever told him to dishonor any contracts 
with Wesco. Hanis, 22:l-19. The truth is that Wesco is leaving its equipment in the 
customers stores in hopes of wooing back the customers that have the equipment. Once 
again, there is no evidence of a breach of contract, never mind an interference with contract. 
V; Unfair Competition (alt defendants), and 
. Idaho Copnpetition Act 
Defendant will respond to a few details in plaintiffs memo first. There is nothing 
wrong with opening a new store near a competitor. This is simply not unfair competition. 
It is the normal and routine method of business. For instance, if one restaurant opens, other 
restaurants quickly open in the same area. Further, Pocatello, Idaho Falls and Twin Falls 
aren't that big. If you want to be in the business district, you are going to be within a few 
blocks of other competing businesses. Opening a store near a competitor is a business 
decision that could be a good decision or a bad decision. However, unfair competition and 
it is cannot a violation the Idaho Competition Act. 
Plaintiffs are making big deal of the shirts and cell phones. The court must remember 
that the shirts and cell phones were the property of the employees-not of Wesco. The 
success of Paint and Spray was not because of what shirts people were wearing or whether 
phone numbers were kept. Additionally, the names Paint & Spray Supply Inc. and Paint & 
Equipment are not meant to be confusing. The fact is the name Paint and Spray has been 
15 all that, was furnished &om Paint and Equipment and if I 
16 didn't buy &om Paint and Equipment they would come and take 
17 my equipment. I told them that would be fine, come and get 
18 it. He told me he had a contract, but, there again, I told 
19 you that he wouldn't let me see it. I've asked him -- I 
20 know I asked him two or three different times when he'd stop 
21 if he had my contract, and he'd say yes, it's in my -- 
22 whatever he was driving, and I asked him a couple of 
23 different times if I could see it. He wouldn't show it to 
24 me, so 1 told him if that's how they was going to be, if 
25 that's how this company was, they could come and get their 
1 equipment and, you know, take it and do whatever they wanted 
2 with it. 
3 I kind of took it as there was their way to bully 
4 me for -- to buy from them and. like I told you before, 1 
5 buy from who I want to. 
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used in Idaho since 1972. This was not a new name created by Holly Ernest and Torn Davis 
to create conhsion. It seems obvious that anyone selling paint wants to have the word paint 
in the name. This was not an attempt to create conhsion but a strategy of having the name 
of the product somewhere in the store's name so people will recognize the stores product. 
There are only so many variations of the words Paint, Spray, Equipment and so forth. 
Finally, the accusation that Holly Ernest made a "threat" to Wesco is just false. Holly 
Ernest did tell Roger Howe of Wesco that he knew Mr. Guissy's employees better than Mr. 
Geuissy. This was part of an offer to work together, but was never stated as a threat. There 
was no plot "hatched"by Holly Ernest, Tom Davis or Brady Barkdull. The plot that was 
b'hatched"was when Wesco decided to buy up the retail stores in Eastern Idaho to expand 
its own business and to take the wholesale side of the business away &om APW, and 
attempted to do this even having been warned that it would not work. APW had an 
enormous investment in Eastern Idaho, having spend 20 years building up its wholesale 
business and reputation here. It was a gross miscalculation by Roger Howe and Wesco to 
think it could just take this away without a response &om APW. It is very unfair for Wesco, 
now feeling that it is losing the battle at this point, to attempt to enlist the help of this court 
to now put the new Paint and Spray stores out of business. 
Aside from the details just discussed, the real gist of plaintiffs case is the claim that 
when employees leave en masse, that this is proof of unfair competition. Plaintiffs cite the 
North Carolina case of Sunbelt Rentals, Inc. v Head & Engquist Equip., 620 S.E. 2d 222 
(N.C. App. 2005). This is a rare case where a company recruiting another company's 
employees was found to have violated fair trade practices. Several key factors in Sunbeft are 
simply not present in our case. 
First, the court in Sunbeft had ample evidence and made a specific finding that the key 
employees had taken with them a legitimate trade secret. This trade secret was a plan called 
the Aerial Equipment Specialists Plan (AES Plan). Sunbeft at 227. The court analyzed this 
plan and determined it fit the 6 elements of a trade secret. By contrast, the former Wesco 
employees did not take information that met any of these elements and their skills and 
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relationships with customers do not constitute trade secrets. (See prior memorandum 
regarding eighth cause of action, discussed at pages 2 1 to 24 of previous memorandum, and 
specific argument below.) 
Second, in Sunbelt it was clear that the defendant specifically used branch managers 
from the plaintifrs company to recruit other employees. In this case, such tactics were 
specifically avoided. Holly Ernest met personally with each employee that he wanted to hire, 
most of them alone, but a few at the same time. B. Barkdull Deposition., 80:25-8 1 :2 1. Mr. 
Ernest did the recruiting. He did not send managers to recruit other employees. There is no 
evidence that he requested any employee to try to persuade another employee to resign and 
he did not authorize any employee to give any other employee an offer of employment. 
These employees each had their own personal decision to make. The fact that some of these 
employees talked to each other before making up their minds does not create a conspiracy. 
It is true that some of the employees were not recruited by Holly, but went along with the 
others when they found out on that the others were resigning. This does not mean anything 
illegal took place. The fact that some of the employees felt it was important that others were 
going to quit with them does not matter. When Holly Ernest contacted these people they had 
the perfect right to hang up on him, refuse to meet with him, or to use his offer as leverage 
to get a raise from Wesco. Instead, each made a personal decision to leave Wesco and go to 
work for Paint & Spray. The fact that a herd mentality seemed to set in where they all 
decided to leave does not change the fact that Mr. Ernest had the right to recruit them, and 
they had the right to accept or reject his offer. 
Third, in Sunbelt the employees appeared to have accepted employment with the 
defendant but continued working for the plaintiff for weeks or months while they recruited 
other employees and made plans. In this case, Holly Ernest met with the employees only a 
few days before their decisions to terminate with Wesco, and in the Twin Falls case, only the 
night before. For instance, he met some of the Twin Falls employees at Jakers in Twin Falls 
and they resigned the next day. [Cristobal, 14:8-13; Peek, 21:l; Davley, 28:6-18; 
Johnston, 20:24-21:6] He met with Mike Cook on on August 17 and Cook resigned on the 
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19". Cook Deposition, 50:25-5221. Unlike in Sunbelt, there was no long term plan of 
recruiting managers and then sending the managers back, like spies, to recruit others. 
Fourth, in Sunbelt the defendant paid exorbitant salaries and signing bonuses in order 
to buy away the employees. By contrast, Mr Ernest merely offered that no employee would 
be paid less than they were making at Wesco. The employees did not receive large pay 
increases, in fact, the intent was to keep the employees at about the same pay level that they 
had been at Wesco. Hancock Deposition. 7: 10; Cook Deposition 35: 18-24;[Peck. 42:21- 
43:4; Daylev, 46:2-5:s; 26:22] The employee's incentive to leave Wesco was not the 
temptation of large sums of money being offered, as in Sunbelt, but because of their lack of 
a long term relationship with Wesco. The employees had only worked for Wesco for 3 
weeks and some of them were not liking what they saw. By contrast they have testified of 
their trust in Mr. Ernest as they each met with him. 
Fifth, the judge in Sunbelt felt it was significant that the defendant did not have any 
prior business in the areas where it was raiding other companies. It was coming into a 
completely new area, buying away employees, and wiping out its competition. By contrast, 
in this case, Holly Ernest and Tom Davis had been running the wholesale business in Eastern 
Idaho through APW for 20 years. This was their territory and it made up a large portion of 
their business. When Wesco came in and bought up the retail stores and discontinued the 
wholesale business with APW, it really hurt them. This was their territory, not Wesco's and 
they engaged in an aggressive defensive maneuver to open new stores and hang on to their 
market share. 
Sixth, in Sunbelt it was clear that the defendant had a pattern of moving into new 
geographic areas, buying employees, taking over the market and then moving on, expanding 
its business in what appeared to be a predatory attempt to take over everything. In fact, what 
the defendant in Sunbelt was doing is more like what Wesco was doing, expanding into a 
new area, buying up the retail stores, and then spiriting away the wholesale business for their 
Washington warehouse. That is not what Paint and Spray was doing; it was not trying to 
spread across the nation buying up local companies. (Actually, that sounds more like what 
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Wesco, it was not caused by computer sabotage. This is not the type of case for which the 
Computer Fraud and Abuse Act was created and this count should be dismissed for the 
reasons already stated in the first memorandum. 
FTIL Idaho Trade Secrets (all defendants) 
Although getting into a factual dispute will not assist the defendants in their motion 
for summary judgment, a completely unsupported claim cannot be used to oppose a motion 
for summary judgment. One such claim is that Mike Cook deleted the "Wesco Work 
Folder." Mike Cook did not delete that folder and did not "readily admit'leleting it. The 
reference in his deposition relied on by plaintiffs includes page 21 to 28. He testified that 
he deleted his personal files in "my Work Folder." Cook Deposition, 2 1 : 15-20. This is an 
example of the innuendo and exaggeration that make up the plaintiff's case. Mike Cook 
admitted deleting only his own work folder, his own programs, and music files. Plaintiff's 
attempt to use this as evidence that trade secrets were taken is preposterous. Any of Wesco's 
confidential information was kept on its main frame in Washington and had nothing to do 
with the hard drive in Mike Cook's computer. Examining this issue from a causation point 
of view makes it clear that whatever items Cook decided to delete were not of great value 
and did not effect whether Wesco or Paint and Spray would be more successful in future 
competition. 
What the employees took with them was the general skills, knowledge and 
relationships they had developed in all of their prior employment. They have the right to use 
these in their new employment, even in competition with their former employer. These 
things do not constitute trade secrets as a matter of law. 
I Civil Conspiracy 
Defendants stand by their original argument on count nine. A civil conspiracy claim 
is not allowed as a separate claim for the underlying claims that are part of the claim of civil 
conspiracy. The older case of Argonaut Ins. Co. makes the same ruling as McPheters. In 
Argonaut the only cause of action was for civil conspiracy. The court ruled that, construing 
the complaint liberally, the entire case should not have been dismissed because the 
NOTICE OF SERVICE 
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underlying facts pled could still be a valid cause of action, even if the civil conspiracy claim 
was not. Here where the underlying facts fbr the civil conspiracy count are contained in 
other counts, there is no reason to have, and it is improper to have, a separate cause of action 
for civil conspiracy, 
Conclzasion 
For all of these reasons, this case should be dismissed. 
July -9 ( 3  2006 
~ ~ L L  & m M L L ,  C W E W D  
By: 
Kent L. Hawkins 
Attorneys for Defendants 
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CERTIFICATE OF SERWGE 
1, Kent L. Hawkins, the undersigned, one of the attorneys for the Defendants, in 
the above-referenced matter, do hereby certify that a true, full and correct copy of the foregoing 
AMENDED REPLY MEMOMNDUM IN SUPPORT OF DEFENDANTS' 
MOTION FOR SUMMARY WRGMENT INCLUDING TWIN FALLS DEPOSITION 
CITES was this 13 day of July, 2006, served upon the following in the manner indicated 
below: 
Michael D. Gaffney 
BEARD ST. CLAIR GAFFNEY 
MCNAMARA CALDER PA 
2 105 Coronado Street 
Idaho Falls, Idaho 83404-5 171 
&S. Mail 
u Hand Delivery 
I_] Overnight Delivery 
u Telefas 
Kent L. Hawkins 
NOTICE OF SERVICE 
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Michael D. Gaffney, 1SB#3558 
Jefkey D. Bmnson, ISEfg6996 
B E A m  ST. GLAIR CAFFNEY McNAMAM CALDER PA 
2 1 05 Coronado Street 
Idaho Falls, ldabo 83404-7495 
Telephone: (208) 523-5 17 1 
Facsimile: (208) 529-9732 
Attorney for Plaintiff 
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Holly Ernest individually, Automotive 
Paint Warehouse, a Utah corporation d/b/a 
Paint Spray and Supply or d/b/a Mid 
Mountain Supply, Jeffrey Peck 
individually, Travis Dayley individually, 
Joel Johnston individually, Chantil Dobbs 
individually, David Cristobal individually, 
Ryan Nesmith individually, Jodee Reid 
individually, Curtis Stairs indivdually, 
Tiffany Thomsen individually, Hugh 
Barkdull, individually, Brady Barkdull 
individually, Michael Cook individually, 
Shelby Thompson individually, Jenny 
Haneock individually, Kelly R.McClure 
individually, John Does 1 through X, Mary 
Does I through X, Black Corporations I 
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and Red Limited Liability Companies I 
through X, 
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MOTION FOR SUMMARY JUDGMENT 
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STATE OF' IDAHO 
County of Bonneville 
I, JeErcy D. Bmnson, having been duly sworn, depose and state as follows: 
1.  I am competent to testify and if called, I would do so firom personal 
knowledge. 
2. 1 am an attorney with the firm Beard St. Clair Caffney McNamara Calder, PA 
and counsel for the Plaintiff in the above captioned matter. 
3. Attached as Exhibit A are true and correct copies of excerpts of the deposition 
of Joel Johnston taken June 23,2006. 
4. Attached as Exhibit B are true and correct copies of excerpts of the deposition 
of Chantil Dobbs taken June 23,2006. 
5. Attached as Exhibit C are true and correct copies of excerpts of the deposition 
of Travis Dayley taken June 23,2006. 
6. Attached as Exhibit D are true and correct copies of excerpts of the deposition 
of Jeffrey Peck taken June 23,2006. 
7. Attached as Exhibit E are true and correct copies of excerpts of the deposition 
of David Chnstobal taken June 23,2006. 
DATED: July 18,2006. 
Subscribed and sworn to before me this \ 8 day of July, 2006. 
Supplemental Affidavit of Jeffrey D. Brunson in Opposition to Defendants' Motion for 
Summary Judgment Page 2 
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CERTIFICATE OF MAILING 
I certify that I am a licensed attorney in the state of Idaho, having my office 
located in Idaho Falls, Idaho and on July 18,2006,I sewed a true and correct copy of the 
SUPPLEMENTAL AFFIDAVIT OF JEFFREY D. BRUNSON PN OPPOSITION TO 
DEFENDANTS' MOTION FOR SUMMARY JUDGMENT on the following individuals 
by the method of delivery designated below: /" 
Kent Hawkins d U . S .  Mail a Eland-delivered a ~acsimile 
Menill& M e ~ ~ i l l  
109 North Arthur, 5th Floor 
PO Box 991 
Pocatello, ID 83204-0991 
FAX: (208) 232-2499 
Bannock County Coudhouse 
624 E. Center 
Pocatello, ID 83201 
FAX: (208) 236-7012 
Mail a Hand-delivered a Facsimile 
effiey 6. Brunson, ISB No. 6996 ' 4 F  Beard St. Clair Gaffney McNamara Calder 
Attorney for Plaintiffs 
Supplemental Affidavit of Jeffrey D. Brunson in Opposition to Defendants' Motion for 
Summary Judgment Page 3 
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A. I believe -- yeah, I mean, he ' s  the one 
Q. Okay. How long was Alan Hokes your 
11 boss or  s tore  mmager? Q. When did you become aware that  Wesco had 
A, I ' d  say maybe roughly a year, 12 purchased Paint & Equipraent? 
13 year-and-a-half, aromd there. A.  I came i n  Friday morning, because I'm 
Q, And who took his place? 14 the f i r s t  one there to  open up the store and I do the 
A. I t  was Travis Dayley. 15 till, and there was a fax froa c o p r a t e  off ice 
Q. And did you -- were you promoted front 
17 counter sales? 
A. No. That was my position from day one. 
Q. Okay. Is there a distinction between -- 
20 IS there a head counter sales? I understand there ' s  
21 a counter sa les  and a head counter sales? That was my f i r s t  knowledge of the 
22 purchase, Friday morning. 
Q. Were you surprised, or how did you 
Lr-."LI I" 
0. From the time you were hired unt i l  you 
3 no forewarned knowledge, you know, that  real ly -- 
A. I'm trying t o  think of who -- there was 4 that I was aware of that  anybody knew any different ,  
5 other counter help there, so I'm assuming when I 5 as  far  as them purchasing us. 
6 f i r s t  started, I was probably secondary counter. And Q. And did that -- you said that ,  you know, 
7 I don't remember who a l l  came and l e f t  i n  the 7 you f e l t  a l i t t l e  hurt. Did that  eventually affect 
8 your decision to  join up with Paint & Spray? 
So I guess I was considered promoted up A. No. I t  was a f te r  -- no, it was -- I 
10 to  counter sales, but there was no income increase or 10 mean, it was a job, so I would work for whoever, you 
11 anything. I mean, I just  had been there the longest. 11 know, a t  the time, but it was more -- the knowledge I 
Q. Right. Okay. When you worked for  Paint 12 gained i n  the ne:xt three weeks made up my ultimate 
13 & Equipent,  did you hear any rumors that the Twin 
14 Falls Paint & Equipment or the other Idaho Paint & Q. And what knowledge was that ,  were you 
15 Equipment s tores  were for  sale? 
A.  I think just one time I had heard. And A. %ere I'm counter sales, nothing was 
17 it probably was earl ier  i n  the year. I don't know 17 really ever given t o  me or explained to  me as f a r  as 
18 for sure what.. . 18 how to  -- what distr ibutors I'm supposed to  contact 
Q. 2005? When you say "earlier in the 19 to  get products from, s e t  products from. 
20 year," i s  that the year you're referring to? I f  I t r ied to  c a l l  somebody to  give me 
21 that  information, I talked t o  voice mail, and I ' d  
Q. The year that you guys l e f t ?  22 never get -- I don't recal l  ever having one of my 
23 voice mail messages returned t o  me, because they 
www.TandTReporting.com T&T REPORTING (208) 529-5491 
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1 You know, and you're s t i l l  trying t o  run 
2 a s tore ,  People are still making ca l l s  and "crying t o  
3 get things t o  them, And we're just  kind of l e f t  i n  A. I just -- i f  I have a question for 
4 the dark not howing for  sure who I ' m  s u p s &  t o  get 4 something, it would be nice for s o m M y  to  answer it 
5 product from, and when, and -- you know, the avenues. 
6 1 was just  trying t o  get a foundation started back up Q . What type of questions did you have? 
7 since 1 pret ty much s t a r t &  from almost ground zero A. Like I said, what distr ibutors am I 
8 s ta r t ing  for a new c q a n y .  8 supposed t o  get certain products from? I mean, 
9 Q. But your job capacities hadn ' t changed, 9 because warehouses had changed, and so my role of 
10 had they? I mean, you still had the sae job? 10 trying t o  get these products from s e t  distr ibutors 
11 A. Yeah. 11 now has been changed around, and I don't know who I'm 
12 a. And who -- did you participate in the 12 supposed to  get what from. 
13 Inventory that happned the day after you got the Q. Did you ever figure that out or. . . 
14 fax? 
15 A, Yes. Q. And was that pretty much the only 
16 Q. And who did you meet from Wesco? Do you 16 frustration you had, then, with Wesco? 
17 remember their naes? A. That was -- yeah, real ly that  was about 
18 A. I do not, I believe it was one of the 
13 s tore  mariagers from the other location. I think Q. Was there anything else or... 
20 there was one guy frola Warehouse. I believe there A. You know, just  the uneasiness of not -- 
21 was just one other one. There were three or  four, 21 you know, i f  you're working a t  one job and you go t o  
22 DLI I -- as fa r  as  names, I do not recal l . .  That was 22 another, you always have that  uncomfortable time 
23 the only time I ' d  ever met any of them. 23 frame, you know, unti l  you get used t o  another 
,-,mr.m , 8 *.? -- . ,- rnuc 14 
2 about it. But I had never talked to  anybody that  
3 ever said anything negative, you know, to  me or our 
4 store from Wesco, so I really -- as far  as having 
Q. And again, it doesn' t sound like you had 
Q. And did you relay that frustration to 8 a lot of -- the customers you were involved with were 
9 primarily the walk-ins; right? It wasn't -- 
A. Oh, I'm sure I did.  A. Well, walk-ins was our -- my key, but we 
Q. And who would have that been? 11 did deal with shops, too. If they phoned i n  orders, 
A .  Probably would have been my other 12 we did -- I did deal with our shops also, and our 
13 c$-~r,ter help, because we were doing the same thing. 13 salesmen relaying orders into us. 
Q. Who was that? Q. When is the first time you met Holley 
A. At that  tlme ~t would nave been Dave 
A. I couldn't even really t e l l  you a year. 
Q. Dld you share the frustration with any 17 I think I ' d  met him once before that  I recal l .  And 
18 customers or clients? 18 that  was probably i n  2001 or 2002. I don't believe I 
A. No, I don't believe so. No, because 19 had been there that  awful long. 
20 t k {  had nothing they could have done to  change tha t .  Q. Do you remember the circumstances or. . . 
21 i %tan, that was just  management s tuff .  I t  was A. Yeah, I do. I do remember our 
22 nocning that  the customers needed t o  know. 
Q. Oh, okay. So it wasn't necessarily 
24 problems you were having with customer orders or 
www. TandTReporting. corn T&T REPORTING (208) 529-5491 
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2 I go, well, not very well. We are sel l ing more FFG. A. #el l ,  I figured that  he was going to  be 
3 And that  was about the end of our 3 qening  up other stores and compilting against us. 
4 conversation. Q. Why did you think that? 
5 Q. How come you're chuckling about that A. Because I knew that  Wesco was -- pret ty 
6 now? 6 much had cut off the i r  M sales from AFW, And so he 
7 A. Well, because he's the warehouse that  7 was losing a f a i r  amount of money every week, just  
8 p r r o t e s  the RM products, And so I pretty much told 8 not having the RM sales come up through h is  location. 
9 h:i: that  PPG sa les  were increased a fa i r  amount over Q. And how dld you learn that ~ n f o m t i o n ,  
10 rre ftwl sales, without knwing what he did or what he 10 that Wesco had done that? 
11 wss there for .  A. Oh, because when we got our freight 
12 Q. So a t  that time he was raore of a 12 truck from Wesco, it had a l l  the RM products on the 
13 customer, in a sense. 13 freight truck. M I knew that  we had never 
14 A. Yeah, he just  came i n .  We have salesmen 14 warehoused RM products on our warehouse a t  Faint & 
15 and stuff  that  come by. And I necessarily don't know 
16 rib they are, you know, when tney come i n  and I mean, APW has the i r  own truck that  
17 ir,rroduce theae lves ,  i f  they're promoting a new 17 comes up and sees us, and a l l  of our I(lui p r d u c t s  were 
18 p r d u c t  or from a different  distributor. 18 bought through AH. 
19 So I didn' t  real ly know his  capacity or Q. So no one had told you that, you know, 
20 what exactly he did. You know, he just asked me, and 20 Wesco wasn't going to  use APW for  RM products? You 
21 I gave him an answer. 21 just put two and two together based on delivery? 
22 Q. Okay, that was the f i r s t  time you met A. Yeah. I don't recal l  a n w y  saying -- 
i" 
Q. Had you heard any rumors that some of I don't recall, ever, anybody te l l ing  me 
3 the employees from the other Idaho stores were 3 or -- I just  don't remmber anybody saying that  AFtJ 
4 considering leaving Wesco to  work for Holley and -- 4 i s  cut o f f .  I just kind of assumed that  was the way 
Q. When i s  the f i r s t  you became aware of And I believe a t  a l a te r  date, somebody 
7 said that  they ei ther  warehouse it a t  their  
A. The only time I really had any idea was 8 warehouse, or they get it out of Reno or something, 
9 that  Thursday a t  about 4:45, before I met with S i s  kind of what I heard, but I didn' t  know. 
Q. So based on the truck showing up, you 
Q. Okay. And what happened that Thursday 11 just assumed that -- you had a hunch that Holley 
12 Ernest would be setting up cmpeting stores in Idaho? 
A. Holley called me on the phone and asked A. Oh, a t  that  time it didn' t  even cross my 
14 i f  we would l i k e  t o  meet for dinner. And I said, 14 mind. I didn' t  really think about that  un t i l  -- 
i5 real ly unti l  he ca l l@ ne. 
Q. Did you know why, or did you wonder? 
A. I had a hunch. I mean, he didn' t  say A. M when he wanted t o  talk to  me, and I 
18 specifically. He just -- he pretty must just  asked, 18 didn' t  know for sure who else he had called, I -- a t  
19 you know, how i s  it going? And I'm like, i t ' s  fine. 19 that time I knew something was -- either he was going 
20 He goes, would you be interested i n  meeting with me 
21 tonight for -- you know, for a dinner. I'm l ike,  
I really didn' t  know. I was more 
www.TandTReporting, corn T&T REPORTING (208) 529-5491 
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A. Travis Dayley, yes. 
(1. Okay. And what was drscussed a t  that 
3 evening. 
4 Q. And that was the nlght before you l e f t ,  A. I t  s tar ted off pret ty casual, just 
5 which was -- i s  tha t  r ight? 5 seeing how everybody was doing. Like I say, I 
6 A, i es ,  ies .  6 believe th i s  was only the second time I had met 
7 Q. And you l e f t  on August 19th, 2005, or  do 7 Holley. And, you know, his  personality was very 
8 you remember? 8 nice. He just  seemed l ike  a genuinely nice person, 
SI A. I doni t remeinber specif ic  days. I f  that  9 r ight  from the s t a r t  of the meeting. 
10 was that  Friday, then, yes. Oh, we just had some drinks, and he 
11 Q, Okay. 11 pretty nuch was discussing that  he was forced to  open 
12 (kposi t ion Exhlblt No, *-001 was 12 up stores and compete against Wesco Group, because 
13 marked f o r  rdentihcation. ) 13 they had pretty much cut him off a s  fa r  as  any -- buy 
14 Q. (BY MR. BRUNSON) You've just  been 14 any supplies from AH. So -- 
15 handed what's been marked as your Deposi ta i  Exhibit Q. So he -- go ahead. 
16 '-001. Do you recognize that  docment? A. So he just -- he said, I will have t o  
17 A. Yes. 17 either -- you know, he goes, I'm just  forced. I ,  
18 Q. And what is that? 18 unfortunately, have to open up stores and will be 
19 A. I t  was our -- pret ty much our formal 
Q. And did he indicate which areas he was 
A. Yeah. I knew ~ x a c t l y :  Twin Falls, 
- PAGE 22 PAC33 24 
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Q. And did he -- he told you a t  the 
3 meetug, r ight ,  that  he was approaching employees 
3, from those other stores as well; right? 
5 P.ugust 19th, 2005 I will be resigning f r a  the L s c o  A. No. He would not -- I had no idea what 
6 Group. 'I 6 other employees. The only people I knew that  -- was 
7 A. Yes. 7 the people that  he was talking to  a t  t h i s  time. He 
8 Q. So you resigned on August 19th; 1s that  8 did not say that  he had approached or  talked t o  
SI rlght? 9 a n w y  from any other locations. 
10 A. I f  that  was the Friday, then yes. I was -- as far  as  I know, nobody was 
11 Q. Okay. So the night before, you had a 11 aware of him approaching or talking t o  any other 
i2  meetlng -- 12 employees from the other locations, He would not 
13 A .  U r n - h .  
14 Q. -- a t  Jakers? Q. Dld you assume that  he was doing the 
15 A, les. 15 same thlng, or vhat d d  you thlnk? 
16 Q. And who was a t  that raeeting? A, Yeah, I had to  assume he was. 
17 A. Me, Holley, Tom, Travis, and Dave. Q. And why did you think that? 
18 Q. Okay. And when you say "Dave," you're A. Well, it was because the other three 
15 referring to  Dave Cristobal? 19 stores i n  Twin Falls, Pocatello, and Idaho Falls were 
20 A.  Yes. 20 Faint & Equipment stores. So i f  he was going to open 
21 Q. And when you say llHolley,ll Holley 21 ' up a store i n  the Twin Falls market, I assumed he 
22 Ernest? 
23 A ,  l e s .  
Q. When you say "Ton, 'I Tom Davls , and 
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Q. So you shared your frustrations,  What 
2 fws t r a t lons  dld Travis share with you? 
A. about not -- you know, they wanted a 
4 Nl inside management position, manager to be inside 
5 a l l  the time. You know, the way we were s e t  up, we 
6 open for you to  come and work for me. He goes, but I 6 had two counter people that  were knowledgeable mough 
7 wlll be opening up stores come H o d y  morning, you 7 t o  pret ty much run the inside of the store. 
8 know, whether you decide to  come with us or stay. You know, we needed him more t o  be 
4 Q. So he did offer you a position? 9 outside sales, because that  's what he had dealt with. 
10 A. Yes. 10 You know, the majority of time he does outside sales.  
11 Q. Okay. And did he explain to  you that  it 11 And I know he didn' t  real ly want to  take on just 
12 would be in  the s a e  capaclty as -- 12 becoming just f u l l  inside manager. He f e l t  it would 
13 A. Yes. 13 hurt our business doing that .  
14 Q. Did you glve hlrn an answer a t  tha t  Oh, it might have been just, not real ly 
15 meetlng? 15 talking or knowing a l o t  of the other people. I 
16 A. No. 16 mean, everything happened so fast ,  and names are 
17 Q. Did you talk it over with anyone or.  . . 17 thrown around, and we don't know who they a re  and 
18 A. Yes. After they l e f t ,  then me, Dave, 18 they don't know who we are. 
i9 :id Travis discussed it. 
20 Q. Okay. And what dld you decide when you 
21 talked t o  those guys? 
Q. Did Dave -- what frustration did Dave 
o n m  
L .  u L" 
Q. Okay. So you guys actually declded that 
4 ~f you could get a majority, then you were going to  
5 make the decision to  do ~ t ?  
Q. But l f  you couldn't, then you were golng Q. But he drdn't  -- you don't remember what 
8 he shared as f a r  as -- 
A. Frustration? Not specifically, no. 
Q. And was that -- when you say a majority, Q. Okay. And was the decision reached a t  
11 was that  of a l l  the employees a t  Twln Falls,  or was 11 that tlme that you would a l l  be leaving at  5 o'clock 
12 that  just  between the three of you? 12 the following day? 
A. Well, the three of us was s t i l l  A. I believe so. 
Q. And how did -- whose idea was that ,  or 
Q. Rlght. No, what I mean 15, did you say, 15 how dld that declslon come about? 
16 Travls, l f  you corne wlth me, then we'll do l t ,  or -- A. I think we just  figured it would be, you 
17 I mean, how dld it play out? 17 know, just  a good time t o  s t a r t  new on bnday. I 
A. We pretty much just said, who feels  18 don't really know i f  it was l ike  a game plan or 
19 comfortable working with Holley? Everybody atlt 19 anything to  do. That's just  how it worked out. I 
20 comfortable working with Holley, even though we had 20 really don't know for sure how or why. 
21 never worked with him prior. And a l l  three of us Q. But you guys agreed that l f  you did lt , 
22 you were golng to  be dong  it the next day a t  
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Q. Did you talk t o  any other -- besides 
2 Q. Did you guys ta lk  a b u t  the  i a p c t  t ha t  2 Dave Cristobal and Travis Dayley, did you tall; t o  any 
3 would have on L s c o  A i n t  & Equipment? 3 other Paint  & Equipment employees? 
4 A. Well, we figured it would -- I mean, not 
5 spedfically that I can think of. I just -- I don't Q. Who did you ta lk  to? 
6 rkqeker talking to  anybody specific about it, iou A. Qlantil Dabbs. 
7 k ~ m ,  I just had my own thoughts going through my Q, And what did you t e l l  her? 
8 hesd. A. That we just had a meeting with Holley, 
9 I figured it would affect them, you 9 and that we had decided to resign and go to work for 
10 know, just because the only people they ' r e  going to  10 AH, for Holley Ernest. 
11 be able to  f i l l  i n  is going to be ccAning in  from Q. And did you t e l l  her tha t  she could come 
12 their  other locations. So when they received their 
13 fa,,, I'm assuming either Friday night or Saturday, A, Well, I -- the position was offered to  
14 then -- I had drove by the old location, and there 
15 was a van there on Sunday afternoon. So I know they Q. Who offered tha t  t o  her? 
16 h;li people i n  place as of business Monday morning. A. I t  was pretty much -- I don't remember 
17 Q. But they weren't famillar with the area; 17 i f  Holley specifically -- well, probably Holley 
18 IS tha t  r ight? 18 specifically, because he said anybody who wished to  
19 A. Oh, I'm sure they weren't, no. I don't 19 come over, you know, may. You know, he l e f t  it up to  
20 believe it was anybody locally. 20 us to  it make our option. 
21 Q. And that  can -- your Industry i s  highly Q. But she d idn ' t  actually ta lk  t o  Holley, 
22 competitive; r ight?  
23 A. Yes. 
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A. Yes. 
Q. And were you aware of tha t  before you 
made your declslon? 
A. I don't know i f  I really -- I mean, my 
thoughts were not to hurt Wesco. My thoughts were 
just to feel stable and secure, and -- you know, my 
posltion and my job, which I f e l t  I could do i f  I 
hlred on with AM. My intentions were not to  hurt 
anybody from Wesco. 
Q, %re you concerned i f  you stayed behind 
wlth Wesco Paint & Equipment, tha t  you wouldn't be 
able t o  compete with APW, because everyone e lse  was 
leavlng? 
A. Yeah, that did cross my mind, les, I'm 
s,re it did. 
Q. So you a t  leas t  thought about o r  knew 
that ,  you know, that  was a potentlal  tha t  Wesco 
wasn't going t o  be able t o  compete because a l l  t he l r  
key employees were leaving? 
A. Yes. 
Q. So when dld you ultimately reach the 
declslon tha t  you were going t o  go forward with ~ t ?  
Was ~t that  nlght, or was ~t the next mornlng? 
A. I t  would have been Thursday night, 
~ r o ~ a b l v  between 10:OO and 11:00, I'm assumina. 
PAGE 32 
DEPOSITION OF JOEL JOHNSTON - 06/23/2006 
Q. And you're the one tha t  told her, hey, 
2 there ' s  t h i s  offer fo r  you t o  come over with us. 
3 A. Yes. 
' 4  Q. And did you t e l l  her a t  that  time, we're 
5 a l l  going over, or what -- 
6 A. I'm sure I did, yes. 
7 Q. Okay. So a t  that t ine,  you knew Travis 
8 Dayley and Dave Cristobal and yourself were going 
9 over? 
10 A. Yes. 
11 Q. Did you know i f  Jeff Peck was going, 
12 too? 
13 A. I had no knowledge. 
14 Q. Did you know i f  people from the other 
15 s tores  were golng t o  do the same? 
16 A. I had no knowledge on that. 
17 Q. And what did Chantil t e l l  you when you 
18 told her that? 
19 A. She was a l i t t l e  surprised, but she -- 
20 I'm assuming she figured i f  she didn't take it, that 
21 -she would be the only one kind of l e f t  behind. 
22 Q. And so did she t e l l  you she was going t o  
23 come with you guys as well or. .  . 
24 A. I don't recall. I assumed she would. 
25 Q. Okay. I draw your attention,  again, t o  - -
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2 t h a t  yourself? Q. So a t  l e a s t  i t ' s  your t e s t b n y  t h a t  yon 
3 A. I did not. 3 learned on Friday, that a l l  t h e  a p l a y e e s  frots t h e  
4 Q. And a w n ,  I'm r e f e r r i n g  t o  Exhibit 4 other s t o r e s  would be leaving a s  v d l ,  or.. . 
5 *-001, f o r  the  record. A. Yeah. 1'1s sure I had t o  have kmn. 
6 Who d r a f t e d  t h a t  f o r  you? Q. And do yon mezika who ac tua l ly  gave 
7 A. I'm not positive. I believe I saw it on 7 you the  resignation l e t t e r ,  o r  do you think yon j u s t  
8 a -- I believe it got faxed to  us, but -- yeah, 8 picked it up? #ho t o l d  you -- 
9 t h a t ' s  theonlywaywewouldhavegottenit ,  would A. Oh, I might have been the f i r s t  one that  
10 have been through fax. 
11 Q, Who would have faxed it to you; do you 
12 know? 
13 A. I'm not positive. I would assume Mike 
14 Cook, but I really don't know i f  tha t ' s  who faxed it 
15 t o  us or not. 
16 Q. D o y o n t h i n k - -  wasi tMikeCool:  who 
17 draf ted  the l e t t e r ?  
18 A. I have no idea. I don't know. 
19 Q. Why a r e  you assuming i t ' s  Mike Cook? 
20 A. Just knowing him, he's real -- he l ikes  A. I just  assumed. I don't recal l ,  
21 t o  be on the c m p t e r ,  a d  he c w  up with l i t t l e  
22 signs and s tuf f ,  so I ' d  -- I'm a s s d n g  it was. I Q. And you look a t  i t ,  i t 's  dated August 
23 just  assmed it was him. I real ly have no knowledge 
D W I F  > A  
L .  L A "  0- 
1 ~ t ,  and it was s i t t i n g  there and -- Q. At the  very top, very (pointing) -- 
A. Yeah. Oh, I knew what it was for. I 
3 tiaoiight it was nice of them to  have an actual Q. Above your name there.  
4 f c m l  -- besides just  faxing them a l e t t e r  saying, A. I'm assming the decision must have been 
5 hey, I ,  Joel Johnston, quit .  5 made to  do that  d ra f t  on August 18th, but I had no 
Q. Did you -- s o  you hew a t  sw point  
7 t h a t  Hike Cool: was leaving then? Q. So you d i d n ' t  make any changes t o  the  
A. I had to  have k n m  -- I think every -- 8 l e t t e r ;  you j u s t  signed it and ... 
5 I ' a  assuaing Friday we pretty much knew the other A. Yeah, I don't r e & r  making any 
10 s t x e s ,  but I -- I wauld assume Friday. 
Q. Who d i d  you tall: t o  on Friday? Q, Who typed -- do you how who typed your 
A. You knm, n c M y  that  I recal l  
Q. Did yon tall: t o  -- Q. Okay. When Wesco purchased Paint  h 
A .  I don't inow i f  I called another s tore 
A. No. I -- no, I didn't relay that  
18 infonuation t o  anybiy that  I'm aware of. I mean, 
19 not that  -- I mean, I'm sure i n  the nkxt, you know, 
20 f e  wks when we were w o r m  with them, you knw, 
21 8 we would have walk-ins cme in.  
We would -- well, you know, I don't 
23 even -- I'm sure waybe saebody might have asked one 
A. I don't believe so. I don't believe I 
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1 hm which specif ic  type of products they might use 
Just  huilding a relationship with our 
4 help with something, I would get it t o  them. 4 walk-in c l i en te le .  And when they went in to  the new 
I 5 Q, Did you ever make any negative coments 5 s tore and nobody there was fanriliar, it kind of 
I 6 about Wesco taking over and -- t o  any custmers? 6 caught t h a  off guard. Arid when they -- the 
7 A. Not that 1 reca l l ,  i don' t  think I had 7 lnfomation that  I received f r m  most of them was 
8 ar,irning, you know, that pertained t o  them tha t  would 8 that  they just  didn ' t  have the knmledge of the paint  
5 h a e  been negative that I would have relayed t o  them. 9 industry t o  get them what they needed t o  help them. 
10 Q. And since you've s tar ted  work fo r  Paint Q. Are you aware of the customer accounts 
11 & Spray Supply -- well, initially your job duties 11 that Paint & Spray i s  currently servicing in  the Twin 
12 were the @act s a e ;  right? You were head counter? 12 Falls market? 
13 A. Yes. A. Yeah. I mean, I can look them up. I 
14 Q, And have you been recently promoted? 14 pre t ty  much know a l l  of our shops. 
15 A, Yes. Q. And were you aware of those when you 
16 Q. And what 1s your current position? 16 worked fo r  Paint & Equipraent as well? 
17 A. Store manager. 
18 Q. And are you i n  charge, then, of a l l  the Q. lould you say a malority of the 
19 employees fo r  the Twin Falls store? 19 customers that were with Paint & Equipment, prior t o  
20 A. Yes. 20 a l l  of the employees leaving, are s t i l l  with Paint -- 
21 Q. Are you in  charge of Jeff Peck and 21 are  with Paint & Spray? 
22 Travis Dayley, or how does that work? A. I know we -- I would say yes. 
23 A. I would assume so. I mean, I don't know 
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Q. -- on the 19th? 
3 Q. And they probably deal a l o t  with Brady Q. That Friday? 
4 Barkdull; r ight? A. Yes. Friday evening, yes. 
5 A. Yes. Q. Did you send out the fax yourself or.  . . 
6 Q. The outside salespeople? A. I don't recal l .  I believe we gathered 
7 A. Yes. 7 everybody's signed papers together and faxed them a t  
8 Q. Since going t o  work fo r  Paint & Spray 8 once, but I don' t  recal l  who actually faxed them t o  
9 Supply, have you made any coments about Wesco to  any 
10 customers? And when I say VescoIn I'm referring to  Q. Did you send out any customer 
11 Wesco or Paint & Equipinent. 11 notifications or  anything to  l e t  them know that the 
12 A. Sure. 12 employees would be working for  a new company? 
13 Q. I refer  t o  them as one in the same. 
14 A. Nothing -- the only feedback I 've  gotten Q. Are you aware of anything being sent out 
i5 W ~ S  from our walk-ln cl ientele ,  happy that  they have 15 from the Twin Falls store? 
16 found us, because they weren't able t o  have the A. Eefore that  date? No. 
17 service tha t  they were used t o  by -- when they went Q. And af ter  that date, did you send 
18 in to  the old location where Paint & Equipment i s  a t  
19 now. A. Oh, I believe we did, when we were -- 
20 Q. Did they say why o r . . .  20 when we were working for  APW, we did -- I think there 
21 A. Yeah, a l o t  of them did. 21 ' was a l e t t e r  that  went out that stated tha t  we're now 
22 Q. Why was that? 
23 A. A l o t  of them said tha t  the i r  -- jus t  And, you know, the salesmen, they 
www.TandTReporting. corn T&T REPORTING (208) 529-5491 
PAGE 4 1 
A. Just my personal belongings. I mean, 
2 I'm there eight hours a day and been there for f ive 
3 dl iferent  location with a different  n d e r ,  I'm 3 years, so I just had some -- I had a calculator that  
4 assuming. 4 was given t o  me from one of the distr ibutors,  because 
5 I don't reca l l  -- I r m d e r  seeing a 5 I did till every morning. I had a SEM book I got 
6 l e t t e r ,  but I don't recal l  what it said. I'm sure 
7 you have it, There might have been, l ike,  some pens 
8 Q, Have you ever said anything disparaging 8 or -- I don't even think I even took notepads or 
9 t o  anyone about Wesco? 
15 A .  Not that  I recal l .  
11 Q. Do you have bad feellngs towards Wesco? 
12 A. The only thing I have negative towards Q. What's a $EM boob? 
13 them was just  when I f e l t  l ike  I needed help, they A. I t ' s  a book that has some color 
14 l e t  me down. 14 information as fa r  as  matching up interior  dyes. 
15 (Deposition B h i b i t  No. *-002 was Q. And it Is your testimony that was your 
16 marked for  identification.) 16 personal property? 
17 Q. (BY M. BRUNSON) You've just  been A. The one I took, I received from Erad -- 
18 handed what's been marked as your Deposition Exhlbit 18 from our SE14 rep. I requested another SB book for  
19 '-002. Do you rm&r seeing th is?  19 me. Yes, it was mine. I considered it mine, because 
20 A. Yes. 20 I requested it from him, free of charge. I wouldn't 
21 Q, Arid th i s  i s  a Notice of Deposition Duces 21 have had it i f  I wouldn't have asked for it from him. 
Q. And was that the only copy fo r  the 
23 entire store or. .  . 
1 the one I received. 
Q. Do you know if he took his with him as 
Q. How do you rm&r that exact time? A. I found out l a te r ,  that ,  yes. 
A. Because it was r ight  before I was Q. He took his  with him? 
6 gectlng ready t o  leave. I mean, it had to  have been 
7 between 4 3 0  and 5:00. Q. Have you been using that? 
Q. Did you maintain a ce l l  phone, or it A. No. I t  was returned. We returned -- 
9 sounds l i ke  you were i n  -- 9 Travis returned it t o  the Paint & Equipment Supply, I 
A. I had a c e l l  phone, I t  was just  my 10 bet within weeks of going over to  BFW. 
11 personal ce l l  phone, which I believe I got i n  ei ther  Q. So your SEM book and Dave's SEM book 
12 :!I-v or August. I had just gotten it. I don't 12 were both returned then? 
13 recal l  the e<act date when I went to  go get that  c e l l  A. Mo. Mine -- I s t i l l  maintain mine. 
14 phone. I know I had it when I l e f t  to  work for AFW. Q. And do you s t i l l  use it a t  Paint & Spray 
Q. Did Holley ca l l  you a t  the store,  or dld 15 when you need to? 
16 he ca l l  you on your c e l l  phone, or -- A. Oh, yeah. I t ' s  readily available. I 
A. No. Nobody knew my ce l l  phone number. 17 think I ordered another one from Brad, too. 
18 He called me a t  the store. I t ' s  just  -- it 's nothing specific 
Q. Did you have any conversations a t  a l l ,  19 related to  one business or  another. I t ' s  just  
20 specific for th i s  paint, paint l ine  that  a l l  
21 - manufacturers, a l l  distr ibutors,  jobber stores, would 
A. Before I signed -- I might have. I 22 have access to. 
Q. So when the new employees came in on the 
Q. Did you take anything with you when you 
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But any of the n&rs or dates, most of 
2 t h a  just contained businesses that  were ei ther  no 
3 A.  I mean, we didn' t  have color chip books. 3 longer i n  business. But there was a Rolodax, but I 
4 We didn' t  have c q u t e r s .  We -- a l l  we had was just 4 don't recal l  ever using it. 
5 our knmledge of our s h q s  a d  some of the product Q. And you didn't take it with you when you 
6 tkat  was brought in .  We didn' t  have computers, 
7 ~hc;nes, power. A .  Not that  I 'n  aware of. No, I did not, 
8 Q. You're referring to  the new Paint & 
9 Spray store; right? Q. And you're not aware of anyone else 
10 A. Yes. 
11 Q. Bnt when the new q l o y e e s  came in with 
12 Wesco Paint & E q u i p t ,  they were without their  SEM Q. Okay. Did you copy or print out any 
13 boots; right? 13 ccl~puter -- in fomt ion  off the computer? 
14 A. Yeah. I believe there was just  the two A. No. I don't believe we had access t o  do 
15 c ~ i e s ,  and both of them were taken. 
16 Q. And i f  there would have been an order Q. Who would have had access t o  do that? 
17 and they needed t o  ut i l ize  that,  they wouldn't have A. Jus t  the people a t  corporate. We didn' t  
18 been able to  do that; i s  that -- 18 have- any security clearance to  -- I &n' t believe -- 
19 A .  That's correct. 19 a l l  we had was just  a printing printer, dot matrix 
20 Q. Did you take any ccquters  when you 
21 lef t?  We could have printed off invoices and 
22 A. No. 22 stuff, but I don't believe we had any access to  pr in t  
23 Q. Are you aware of anyone taking any 23 off anykdy's -- any c u s t w r  records or anything of 
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1 Q. Did you take any custolaer infomatioe? 1 password protected, then, or how did they -- 
2 A. No. The only thing I had was just my A. Yeah. We didn't have -- every time we 
3 business cards that  people had given me. 3 logged into the computer, we had t o  have a password, 
4 Q. Okay. So these were business cards 4 our own password, t o  get in  just t o  b i l l .  
5 different businesses had given you, or h f f e r e n t  As fa r  as going in  any deeper, any other 
6 c u s b e r s ?  6 security parts  of it, I don't believe we had access 
7 A. Yeah. Like walk-ins and s tuf f ,  they 7 t o  get into any customer type f i l e s ,  change any of 
8 gPle you business cards for, you know, the i r  phone 8 their  information, or t o  W o a d  or print  off any of 
9 numbers, their  infomation on what they did. So -- 9 the i r  information. 
10 Q. And you -- go ahead. Q. So they t r ied to keep that infomation 
11 A. So I had compiled just a l i s t i n g  of 
12 people that  had given ne the i r  business cards over A. Yeah. I t  was just a l l  up a t  corporate 
13 the years. 13 on the computer. We had access t o  see it, but with 
14 Q. Okay. So it was like a l i s t  of just 14 our printer  capabilities, I don't believe we could 
15 different custmers who -- 15 have ever ever! printed it o f f .  
16 A .  Just business cards. Q. And when you say nwe,n you're referring 
17 Q. Okay. So it was the cards thaselves? 17 t o  anyone in the Twin Falls store? 
18 A. Yeah, it was the cards themselves, yeah. 
19 Q. And you took those with you? Q. Okay. So did you print -- you didn't 
20 A. Yes. 0 print any infomation off the cmputer, did you? 
21 Q. Okay. Was there a Rolodex? 
22 A. I believe there was, but I haven't seen Q. You took business cards, but you didn't  
23 it.  I don't even kncw for sure what information -- 3 take any f i l e s  with you? 
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Joel Johnston - 
P-0. Box 1643 
Twia Fdls , LD 83303 
Lloyd Whim . Roger Howe , John Lindsey 
s~ockhol~Owners 
Wesm Autobody Supply 
21 601 66" West 
Mountlake Terrace, WA 98043 
Dear wesco a m p :  
My short h e  vdsh the Wesco h a p  has not in anyway been a n-ve experiwce 
and 1 =a having to make this cW£ldt decision itl giving my resignation in such b e .  
Ifthen was a cfiance 1 could have given you a better waning 1 would have . 
With the buyout of P a k t  & Equipment Supply by The Wesco Group , my loyalty with 
David & Art Guksi is no longer an issue: with moving olr . I feel that 1 can better myself 
and career by moving over to a d 8 e m  or&mizatian - 
AS a rmIt , l've accepted another position and must Mom you that &eotive 
Anguat 19,2005 , I v4.U be resigning fiorn xhe Warn Ckmp - 
1 hope you can understand my decision to leave the Wesca Group, 
3mI Joh~lston J 
Bead Counter Sales 
DISTRICT COURT SIXTH JUDICIAL DISTRICT 
BANNOCK COUNTY, IDAHO 




Holley Ernest individually, 
Automotive Paint Warehouse, a 
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2 she can zecord everythmg. 
3 If you say uh-huh or urn-h, ~t doesn't 3 company called Wesco. 
4 show up on the transcript ,  so I'll probably lu s t  ask Q. And were they happy about that ,  or  what 
5 you to clarify yes or no. I'm not doing that  t o  be 5 was thel r  reaction? 
6 rude. I'm just saymg that  so we can have a clear A. I don't know. I don't remember. 
7 record, Is that fa l r?  Q. Here you happy about that ,  o r  what dld 
8 A. Yes. 8 you feel  about that? 
'3 Q. Thad you. Good job. A. I didn't know anything about Wesco. I 
10 Also, i f  you need t o  take a break a t  any 10 was just f ine with it. I -- 
11 trme during the deposition, jus t  l e t  rae know, and Q. Just continued to  do your job the same? 
12 we'll take a break. I'll just  ask that rf  there 's  a A. Correct. 
13 questlon pending, that you answer it; okay? Q. Did they express any dissatisfaction 
14 A. Yes. 14 with b s c o  o r . .  . 
15 Q. Where are you currently employed, A. Mot to  my knowledge. 
16 Ms. Dabbs? Q. You just don't reaember them saying 
17 A. Palnt & $ray i n  Twin Falls. 17 anything? They could have, but you just  don't 
18 Q. And how long have you been eaployed by 18 reaember o r . . .  
19 Paint & Spray? A. I was mostly not in  the store. 
20 A. Since they opened. I don't rmember the 
21 date. 
22 Q. Does August 22nd, 2005 sound about 22 I 'm usually out running deliveries, so. .  . 
Q. And when you say "running del iver iesIn  
- PAGE 6 
1 for  Paint & Spray? 
2 A. Paint & Equipment. 
3 Q. And how long had you worked -- how long 
4 drd you work for  Paint & Equipment? 
5 A. Ayear.  
6 Q. And had you -- 
7 A. Close t o  a year. 
8 Q. And what was your job fo r  Paint & 
9 Equipment? 
10 A .  Delivery driver. 
11 Q. And had you worked in  the paint supply 
12 industry prior t o  working for  Paint & Equipment? 
13 A. No. 
14 Q. So that  was your f i r s t  involvement rn 
15 the palnt lnduskrp 
16 A. les .  
17 Q. And are you s t i l l  work~ng as a delivery 
18 driver fo r  Paint & Spray Supply? 
19 A. Yes. 
20 Q. When you were working fo r  Paint & 
21 Equipment, &d you -- do you reaember hearing that  
22 Wesco had purchased Paint & Equipnent? 
23 A. les .  
. And who h d  you hear that  from? 
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do as a delivery person? 
A. When a customer ca l l s  in  and needs some 
supplies, we pull  them, and I deliver them t o  the i r  
shops. 
Q. So you have a pretty good knowledge of 
where a l l  the shops are and who they are? 
A. Yes. 
Q. And do you also have a pretty good 
knowledge of who needs what and when they need i t ?  
I s  there some customers that routinely need the same 
supplies? 
Like on Monday do you go t o  a certain 
location, and on Tuesday you go t o  a different shop, 
or does it just  depend? 
A. ies. I go t o  -- certain days I go t o  
certain shops. 
Q. You have a routine that  you follow? 
A .  Yes. 
Q. And has that routine changed since you 
went to  work for  Paint & Spray Supply? 
A. A l i t t l e .  There is some shops that  we 
don't see. 
Q. But you s t i l l  see raost of the same shops 
as you did before? 
A. Yes. 
1 A. I t  was either Dave, Joel, or Travis. I 
2 familiar with the B i n  Falls area, and not having 2 didn't stand and watch t h a ;  I don't kncw. 
3 worked here before, t o  c a e  in  and &liver product to Q. And that l e t t e r ,  i f  you look a t  the very 
4 these different body supply shops? 4 top, i s  dated Augmt 18th, 2005. And it says -- a t  
5 A. Yes. 5 the bottce there it says: Vu a result ,  I have 
6 Q. And why i s  that? sition and must inform yon that 
7 A .  Because they don't know where the shops th, 2005 I rill be resigning frca 
8 are or know the people. 
9 Q. Did you have like an address l i s t  or t -- as far  as your recollection, 
10 customer l i s t  or smething, or did you just kind of 10 i s  that the date that you actually resigned, was 
11 learn on the f ly ,  or how did that work? 11 August 19th, 2005? 
12 A. I had somebody -- when I started, 
13 somebody s h d  me where the body shops were. Q. And do you have any idea why the l e t t e r  
14 Q. And who was that; do you retaeaber? 14 is dated August 18, 2005? 
15 A .  I think her name was ? m y .  A. I do not. 
16 Q. Okay. She's probably no longer employed Q. You didn't assist  in any way in 
17 with Paint & Equipent? 17 preparing this l e t t e r ,  had no input whatsoever? 
18 A .  No. I took her spot. 18 . A. No. 
19 Q. Oh, I see. Who hired you? Q. Did you ask to  use the l e t t e r ,  or was 
20 A .  Travis Dayley. 20 it -- how did you knor you could -- how did you know 
2 1 Q. Travis Dayley did hire yoa. Okay. 21 there would be a resignation l e t t e r  for you? 
22 MIR. BRIRdSCka: All right. k t ' s  have this A. I didn't know. I &n't urderstand. 
23 marked. 
24 (Deposition W i t  No. *-001 was A .  What & you mean? 
25 marked for identification.) Q. Okay. I'm just a l i t t l e  confused, 
rfiupI I U  
2 handed what's been marked as your Deposition Exhibit 2 that you should even f i l l  out a resignation l e t t e r?  
3 i-001. Do you recognize that? A .  I t  was just there, and so I signed i t .  
Q. You don't know who put your name on the 
A .  The resignation letter.  
Q. IS it your resignation l e t t e r  or. .  . Q. %en did yon learn about the possibility 
A .  I t ' s  the one that we al l  did. 8 of going to  wof:L for Paint & Spray? 
Q. And who prepared that? 
A. I don't kncw. Q. Uas that the August loth, 2005, as fa r  
Q. Who gave it to  you to sign? 11 as you can rm&? 
Was it Travis Dayley, was it -- 
A .  No, I think it was just sitting there. Q. And who told yon about i t ?  
Q. Well, how did you know to sign i t ?  I A .  Joel Johnston. 
Q. And what did he t e l l  you? 
A .  Because we were a l l  standing X O ~ L ~ .  I A. He told me that him, Dave, and Travis 
17 had just had a meeting with Holley, and that they 
18 were opening a nm store, and that they were a l l  
Q. Okay. So did you actually fax the 19 going to go. They had al l  decided to wve to the nm 
20 store, and I was more than welcome to go, i f  I wanted 
Q. Who did that for you? Were you there Q. And so he actually extended you a job 
www.TandTReporting. corn T&T REPORTING 
Q. Because you come in and you talk to 
4 A. les. 
5 Q. Okay, And did he indzcate to you that A. I see cuftmers on a daily basis, more 
6 they had all decided that they were going to go ahead 6 than the counter people do. 
7 and move stores? Q. And did you tell them that, yeah, we 
8 A, Yes. 8 have been purchased by Wesco, but it's golng to be 
9 Q. And is that why, in fact, you decided to 9 business as usual, or did you make any cments like 
10 move stores, M u s e  they were all going, too? 10 that, or did you say a@ing at all to them? 
11 A. Yes. A. No. There was no need to, 
12 Q, And what did you think was gorng to Q. They already knew about rt? 
13 happen if you got left behind? A. I don't know if they knew about it. I 
14 A. I would be the only one there. I -- at 14 just didn't think that it was important. 
15 that time I was not knowledgeable enough to run the Q. Okay. So you made the decislon to 
16 piace if I was the only one there. 16 switch to Paint & Spray that Thursday night? 
17 Q. Sure. A .  Correct, yes. 
18 A. I don't know what to do. Q. And did Joel Johnston, did he call you 
1 9 Q. Sure. I understand. 19 up on the phone, or did he come by and see you? 
20 MR. MWKINS: Just take over. A. He came by and saw me. 
21 THE WITNESS: Well, now I can, but -- Q. I see. And then the next day you showed 
22 MR. HAWKINS: You could have been the 22 up for work for Wesco. Did you make any deliveries 
23 ni~ager. 23 that day for Wesco? 
24 THE WITMESS: -- back then I was a little 
2 no-brainer for you -- 
Q. And why didn't you tell them? 
Q. -- it sounds like. A. It was nobody's business. 
Dld you know if people from the other Q. And when did you start making deliveries 
6 stores, Idaho stores, were leaving as well, Twin 6 for Paint & Spray? Was it the following Monday? 
A .  It might have been Tuesday. Monday was 
8 hectic. I don't think that we actually -- sometime 
Q. I'm sorry, your store is the Twin -- 4 during that week; I don't know -- I don't recall a 
10 Idaho Falls and Pocatello were leaving? 
Q. I see. And when you started delivering 
Q. So you were just aware that everyone was 12 for Paint & Spray, did you make any representations 
13 leaving from the Twin Falls store? 13 to the people you were delivering to that, you know, 
19 I'm no longer working for Wesco, I'm working for 
Q. Drd you know rf Jeff Peck was leavrng? 15 Paint & Spray? Or did they just know that or.. . 
A. I assume they know it when I hand them 
Q. You just knew the three that you told me 17 the invoice and it says Paint & Spray and not Paint & 
Q. Did you have any -- did you tell any 
Q. When Wesco purchased Paint & Equipment, 20 customers anything negative about Wesco? 
21 and you were delivering for Wesco, did you make any 
22 comments to customers about Wesco delivering -- about Q. Did you talk to them after you got sued 
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Dear Wesco Group: 
My short h e  with clme WWGO Group has not ia anyway been a n-e experience 
and 1 regret having to W e  this d$fiicUtt decision in giving my r&&on in such haste. 
tf there was a chance I could have &en you a beaer warning 1 w d d  have . 
Wrth the buyout of Paint & Equipment Supply by The Wesco &up , my loyalty with 
David & Art Guissi is no kmgea- an issue with nmbg on. I fd that I can b a a  myself 
and career by moving over to a di&& arganizadon . 
As a result. I've accepted m o w  position and must Morm you th8t &Wive 
August 19,2005 , 1  will be resigning from xhe Wesco &oup - 
1 hope you can ademand my dacision to leave the Wesco Group. 
Sincerely, 
~ h a b  Dobbs 
I 
DISTRICT COURT SIXTH JUDICIAL DISTRICT 
BANNOCK COUNTY, IDAHO 
Wesco Autobody Supply, Inc., a ) 
Washington corporation, 1 
1 
vs. 
Plaintiff, ) Case No. 
) CV-05-3527 OC 
Holley Ernest individually, 
~utomotive Paint Warehouse, a 
Utah corporation d/b/a Paint 
Spray and Supply or d/b/a Mid 
Mountain Supply, J~f!.rey Peck 
individually, Travis Dayley 
individual1 y, Joel Johnston 
individually, Chant il Dobbs 
individually, David Cristobal 
individually, Ryan Nesmith 
individually, Jodee Reid 
individually, Curtis Stairs 
individually, Tiffany Thomsen 
individually, Hugh Barkdull 
individually, Brady Barkdull 
individually, Michael Cook 
individually, Shelby Thompson 
individually, Jenny Hancock 
individually, Kelly R. McClure 
individually, John Does I through 
X, Mary Does I thorough X, Black 
Corporations I through XI Green 
Partnerships I through XI and Red 
Limited Liability Companies I 
through XI 
I 
) DEPOSITION OF 
) TRAVIS DAYLEY 
) 
) Friday, June 23, 
) 2006, 11:30 a.m. 




REPORTED BY: PREPARED FOR: 
Tauna K. Tonks RPR, CSR. Mr. Brunson POST OFFICE BOX 5 1020 
IDAHO FALLS, IDAHO 83405 
208.529.5491 FAX 208.529.5496 1.800.529.5491 
-- 
656 
A. Not unti l  -- as f a r  as actual ly buying 
3 the s tores f r m  Dave Guissi, not u n t i l  a f te r  we had 
A. So I was a l i t t l e  concerned. 4 l e f t  Paint & W p e n t  Supply did I hear that  he had 
Q. And which custafser was that,  i f  you 5 actually inquired about purchasing then frca Dave and 
7 A. I believe it was Pro Image Body & Paint. Q. Okay. And who did yon hear that f m ,  
8 Q. And did you follow up on that  
9 conversation a t  a l l ?  A. I believe it was f r m  Holley, himself, 
10 A. Well, I just  had called bin back and 10 had said that  he had s a t  down with Dave, or had t r i e d  
11 asked whm he had heard it f r a .  11 t o  s i t  down and purchase the s tores i n  the past, not 
12 Q. And ~ h m  had he heard it from? 12 before he had talked t o  M c o ,  but l i k e  a year or  two 
13 A. He had heard it f r a  one of the outside 13 before. And a t  that time, Dave was not interested i n  
14 salesmen a t  the time for  Rainbow/st. Anthony Supply. 
15 Q. Insofar as the m r ,  who had this  Q. And did he t e l l  yon anything else about 
16 custcaer, Pro Image, heard had purchased Paint h 16 his interest in purchasing those? 
17 Equipraent? A. No. That was it. 
18 A. That -- Wesco. 
Q. So that was the f i r s t  t h e  you had heard 
22 m r s  about the Idaho stores being sold. When was 
23 the next time? 
A. #nen we received a fax i n  the mail a t  
n n P P  C)CI 
He had heard that  -- it was t a l k  m n g s t  
4 the two. And so then I called -- he told me t o  c a l l  4 the record, I think i t ' s  the end of July 2005 i s  when 
5 Mike Daniels, which was the PPG rep for the Seat t le  5 the fax m e  in. 
Q. And did yon do that? 
A. Yes. And I cal led and talked t o  hh, 
9 because he had previously worked for  Paint & Q. Okay. kw did that -- were you 
10 Equipent Supply, and I had a good relationship with 
A. Yeah. I was a l i t t l e  concerned. I had 
Q. And what did you find out? I mean... 12 a newborn child and had just bought a new home, so, 
A. That, yes, there was talks,  but that 13 yeah, I was a l i t t l e  concerned that my emplopent may 
14 Dave was very stubborn i n  what he was d W n g  f r m  
15 them. And tha t  was about real ly -- you know, he Q. Had you heard any negative things about 
16 said, you know, you don't real ly need t o  worry about 16 Wesco prior to  that t h e ?  
17 it. He goes, I don't reallyknowmuchabout them; 
18 I 'mnewat  th i s .  I d o n ' t  knowWescoal1 that  well, Q. What was their reputation in  the 
13 but I do deal with then i n  the Olppia  area. 
But other than that ,  tha t   as it  A. They m e  on the West Coast, and we were 
Q. And that 's  the f i r s t  t h e  you heard any 21 . here. I -- to  be conplletely honest with you, I 
22 rumors a t  a l l  about Mr. Guissi selling the Idaho 22 didn ' t  know anyth_lng more about them than you do, or  
www.TandTReporting. corn T&T REPORTING (208) 529-5491 
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2 A. Yeah, they're probably -- I nean, for  a 
3 jobber warehouse c q a n y ,  they are probably are a 
4 m d a - s i z e d  c q a n y .  
5 Q. Okay. And how does the size of that 
6 company c a p e  to, say, for w l e ,  Paint h Spray, 
7 who you're presently eaployed with? 
8 A. I would say they're probably equal. I 
9 mean, I don't knw the financials of ei ther  one, but 
10 as fa r  as the mt of stores,  I would say ' ~ & y  are 
11 probably equal. 
12 Q. Okay. So a t  least ini t ia l ly ,  you got 
13 the fax, yon weresurprised. Were yonupset? 
14 A. No, I wasn't upset. 
15 Q. !as there a feeling of,  hey, I wish 
16 sanebody would have l e t  me how this w a s  in  the 
17 works? 
18 A. Absolutely. I f e l t  a l i t t l e  -- I don't 
15 know what, I guess, the word i s  I'm looking for. I 
20 f e l t  a l i t t l e  l e f t  out in the wird, I guess. Our inventory was correct, there was no 
2 1 Q. And did you discuss that feeling with 21 prableles with it, but he just made it s m  very p i n t  
22 anyone f m  Wesco? 22 blank that  he had no feelings or  -- he did not want 
23 A. kben Dave Guissi called are a t  11 o'clock 
1 went back t o  the s tore t o  neet b as he was c k n g  
2 through on h i s  way back, I guess, t o  Seat t le .  
Q. And when you say "weIA who a l l  r e t  with 
A. & and Je f f  Peck. 
6 sooner, you know, instead of just  dropping th i s  on us Q. And what was y o u  f i r s t  impression of 
7 l ike  th i s .  And he, a t  that  time, didn' t  seem very 
8 cgncerned for  my well-being. A. He seemed very nice and genuine. He 
Q. Mr. Guissi didn't? 9 looked through the store, and then that was a b w t  it. 
10 I nean, the whole thing lasted a period of maybe 20 
Q. Okay. Did you talk to anyone frm 11 nrinutes a t  mst. 
12 Wesco? Who's the f i r s t  person yon talked to f r m  Q. Did he t e l l  yon that yon were going to 
13 Wesco after this  happened? 13 be able to keep your job? 
A. That Saturday morning when we did A. I don't r a & r  hb te l l ing me tha t  I 
15 ir;entory. So it would have been -- 15 for  sure had a jab, no. 
Q. The following day? Q. Because you nent~oiied you were concerned 
A. -- the following day f r m  that Friday. 
Q. Whatever day that is? Q. How did you find out that you were going 
A. Yes. They had three employees there 20 to be able to keep your job and.. . 
21 that  showed up f r m  other Wesco locations t o  help us A. Well, I mean, I f i l l e d  out the -- you 
22 know, I guess I was just  nybe more concerned than I 
Q. Do you r w h r  rho those -- 23 probably needed t o  be, but I f i l l e d  out the same 
www. TandTReporting. corn T&T REPORTING (208) 529-549 1 
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2 Q. And you were here for Mr. Peck Is 
3 deposition. And did you sign a suallar employee A. Al of them. All of t h m  that  I c a l l  
4 handbook? 
5 A. Yes. Q. And about how many customers &d you 
4 Q. Were there any lssues -- af ter  Weseo 
I purchased P a u t  & Epuipent, were there any issues A. Probably about 15 t o  20 customers t h a t  I 
8 that arose n t h  Wesco? Was there any -- other than 8 c a l l  on a regular, continual basis .  
9 th is  rn l t l a l  rnventoq -- Q. a n d  of your major -- 
10 A. Well, the other thing was, is that  
11 they -- the one manager said, that  our managers are Q. -- customers? 
12 rarlagers, and our outside salesman are outside 
13 salesmen. We don't have a person who does outside Q. Again, you were here for Mr. Peck's 
14 sa les  and s to re  manager. 14 testuony. He testxfied that -- well, just let me 
15 And a t  tha t  time I didn ' t  want t o  be i n  15 ask you: Was the arrangement that Mr. Peck -- the 
16 the s to re  the whole time. I wanted t o  do outside 16 half that he didn't take you had, the other half -- 
17 sales .  So I f e l t  that  tha t  was a very good chance 
18 tha t  tha t  position was going t o  be eliminated, or I Q. Okay. Of what we refer to as your major 
19 i~ould be e ~ p c t e d  t o  do one or the other. And a t  
29 that  time I liked doing both. 0 Paint -- how many are now customers of Paint & Spray? 
21 Q. Anything else? A. Probably two-thirds of what I cal led on. 
22 A. No. Q. So you lost  about a third from the 
3 the store more? 
Q. Okay. Did you express this frustration 
A. I believe I had mentioned it t11 Erady 
8 tha t  -- and he had said the same thing, tha t  they had Q. So August 18th -- 
9 told other people that  tha t  position was not a deal. 
10 I t  was ei ther ,  you were a manager, or you were 
11 outside sales .  
Q. And do you remember when that Q. And what did he say to you during that 
13 conversation with Brady occurred? 13 conversation? 
A. I honestly don't.  Probably within the A. He asked i f  I would meet him a t  Jakers . 
Q. And did you, in fact ,  la ter  meet him a t  
i). Drd you notify any customers after Wesco 
17 had made the purchase of Paint & Equipment? 
A. Yes. I went around and told them that  I Q. Did he t e l l  you what the meeting was 
15 was working for  Wesco Paint & Equipment Supply, and 19 going to be about? 
20 tha t  we would continue t o  service them t o  the best of 
21 our ab i l i t i e s .  Q. Had you heard any rumors that perhaps 
Q. Did you make any coments about Wesco or 22 there was something in the works there? 
23 give them any assurances about Wesco or . .  . 
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A, No. 2 resigned f r m  Paint -- 
a. Had you had any discussions wlth any 
other Paint & ~qu lpmt /Vesco  mployees regarding Q. -- & Equipment? 
perhaps switching? 
A, No. Q. Did any of the employees -- did Dave 
Q. Okay. So the f i r s t  you heard about ? Cristobal or  Joel Johnston accept the offers during 
anythlng was a t  a mgeting a t  Jakers that  night? 8 that  meeting a t  Jakers? 
A. Yes. At 8:00. 
Q. 8 o'clock p.m.? Q. What did they say they were going to do? 
A. Yes. A. After the meeting, we stood outside and 
Q. And who was present a t  that meeting? 12 talk& for a short  spe l l .  And they were unsure, and 
A ,  Myself, Dave Cristobal. 13 I told them, you know, I can't answer the question 
Q. And what i s  Dave Cristobal's position? 14 for  you, I'm sorry. That's -- you have t o  find tha t  
A. Counter, sales .  15 answer fo r  yourself, i f  tha t ' s  what you're wanting t o  
Q. So that  was solneone you were in  charge 
of? 
A, Yes. A. I said, you've got t o  make tha t  
Q. Okay. He's i n  the Twln Falls store,  19 decision, and I said, I'm not -- and I haven't made a 
obviously? 20 decision and I don't intend on making a decision 
A. Yes. 21 r ight  n w .  I 've got t o  t a lk  t o  my wife. There's 
Q. Okay. Go ahead. 22 more involved i n  my family than myself. 
A. Joel Johnston. 
Q. And what was his  position? 
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Q. When -- who made the offers of 
A. And that  was it. 2 mplopent?  Was it Holley and Tom, or who was doing 
Q. You three. Okay. 3 raost of the talking? 
And it was a meeting just  with you and 
Holley -- was it you three and Holley Ernest, or was Q. Okay. And how -- did he mention the 
it -- was TOR Davis a t  tha t  meeting as well? 6 other Idaho stores? 
A. I t  was Tom Davis, Holley Ernest, and A. He -- the only thing he mentioned about 
then the three of us. 8 the other Idaho stores is that  he was opening stores 
Q. Okay. And what was discussed a t  tha t  9 i n  a l l  three locations. That is a l l  he relinquished 
neet ing? 10 for information. 
A. That they would l i k e  t o  have us come t o  Q. Did he mention that  he was making 
work for them. That they were opening a s tore i n  12 similar offers to the employees of Paint & Equipment 
Twin Falls. 13 in  those locations? 
Q. And did you accept thei r  offer? 
A .  No. Q. Did he mention that Brady Barkdull was 
Q. liken did you accept their offer? 
.4. i don't believe I talked to them and 
w i d  them tha t  I was actually taking the position Q. So as f a r  a s  you knew a t  that  time, the 
lintil Friday evening a f te r  5 o'clock. 19 only store that  was going to be affected would be the 
Q. So did you send out a resignation 20 Twin Falls Paint & Equipaent? 
l e t t e r?  
A. Yes, I did. Q. Did you eventually learn tha t  the other 
Q. And so it was a f t e r  you sent off that 23 stores were involved? 
d -- who did you t e l l ?  
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1 vehicles. I mean, it had everflhing. Like 
2 USGovermimt .con or someang. I don't know what 
3 exactly the website was, but there was a website that 
4 had a l l  this different stuff on it. 
Q. And it was legal type d x m e n t s  t ha t  you 
A. Well, yeah. I mean, I have to  take the 
And he led me to  a web page, or gave me 8 word of what the website's saying that, yes, th is  i s  
the information of a website to  go to that had that 9 a legal document. I. . . 
klnd of docmentation that you can edit a d  make it Q. And when I sald Rlegal,N I wasn't txylng 
your own. 11 t o  get  your oprnion on whether you thought the 
Q. a s  it Mike Cook tha t  you talked to? 12 website was legal.  I was jus t  saylng of a legal  
A. Yes. Mike Cook, sorry. 13 nature. You've mentioned b i l l s  of sa le .  
Q. Okay. So he pointed you t o  a websrte t o  
get  the l e t t e r  of reslgnatlon? Q, These a l l  seem l ike  -- 
A. Yes. A. Those were a l l  there, yes. 
Q. Do you r e m h r  what the webslte was? Q. -- legal docutnents t o  keep -- 
A. I do not. 
Q. Okay. Did he mentlon tha t  he had f trouble, perhaps? 
drafted a s i m l a r  l e t t e r ,  based on the webslte? A. I would perceive those as legal 
A. Yes, he had said that he had drafted one 
hiaself. So that was the f i r s t  time that I had found Q. Okay. So you drafted up the l e t t e r .  
ci~t hat he was, indeed, leaving, but I didn't know 23 Dld you ta lk  t o  any of the other employees In the 
of anul,ody else that was a t  that time other than just 24 b i n  Fal ls  s tore  about using the same l e t t e r ,  or how 
hm. 25 &d that  come about? 
- PAGE 34 
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1 Q. He didn' t  l e t  you in  on -- 
2 A. He did not f i l l  me in on any, and I did 
3 cot ask. 
4 (Deposition Exhibit No. '-002 was 
5 marked for identification.) 
6 Q. (BY MR. %WSON) You've just  been 
7 handed what's been marked as  your Deposition Exhibit 
8 *-002. I s  t h i s  the l e t t e r  tha t  you were jus t  
9 referring to  i n  your testimony? 
10 A. Yes. 
11 Q. And i s  tha t  your signature a t  the 
12 bottom? 
13 A. Yes, it i s .  
14 Q. And you drafted th i s  l e t t e r  based on a 
15 website? 
15 ,".. i es .  
17 9. And explain t o  me how the website 
18 worked. Did it jus t  have sample l e t t e r s  o r . .  . 
19 A. There was sample le t te rs  of documents 
2C from everything from b i l l s  of sales to you name it. 
21 Any gamut of documentation that a guy would need, it 
22 was there. 
23 Q. As f a r  as resigning o r  -- 
24 A. Resigning, let ters of termination. I t  
25 had, I mean, l ike clear to  b i l l s  of sales of 
-- PAGE 3 6  
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1 A. %en I showed them what I was doing, 
2 they asked i f  I would draft  them the same le t ter .  
3 Q. And so did -- 
4 A. Yes. I said, yes. 
5 Q. And so you went ahead and drafted -- 
6 whose l e t t e r  did you draft? 
7 A. Everybody's. 
8 Q. And when you say neverybody's,n you're 
3 referring t o  Dave Cristobal, Joel Johnston, Jeff  
10 Peck? 
11 A, Yes. 
12 Q. And then there 's  one more -- 
13 A. Chantil Ddobs. 
14 Q. Chantil Dobbs. And those consti tute a l l  
15 the employees of the Twin Falls  store? 
! 6 A. Yes. 
17 Q. And you did tha t  while you were s t i l l  an 
18 employee of Wesco Paint & Equipment Supply? 
19 A. Yes. 
20 Q. And you say th is  was around noon-ish on 
21 ' the 19th? 
22 A. Yes. 
23 Q. So a t  tha t  point you had learned tha t  
24 they were making the same decision you were; i s  tha t  
25 riaht? 
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1 A. Yes. Yeah. 1 decision until  after -- 
2 Q. Who told Ms. Dobbs about the plan to  
3 leave? Q. -- i s  that right? After you had faxed 
4 A. I believe Joel Johnston did. 4 over the l e t t e r ,  When did you actually lllate the 
5 Q. You didn't t e l l  her? 5 decision; do you r&? 
6 A. No. A. That morning my wife asked me i f  -- 
7 Q. And how do you bow Joel Johnston h d ?  7 what -- you know, what I was thinking or -- you know, 
8 Why do you think that? 8 and I said, well, I don't know. I feel  tha t  t h i s  i s  
9 A. He had made a c m e n t  tha t  he had talked 9 probably a good idea for  me t o  take th i s  new 
10 t o  her that  night, the night of the lath? That 10 position. And she says, well, I -- i f  tha t ' s  the way 
11 Thursday night -- 11 you feel ,  I support you 100 percent. 
12 Q. Yes. So tha t ' s  -- a t  that  p i n t ,  tha t ' s  when 
13 A. -- af te r  our meeting, he had evidently 13 I had decided t o  make my decision that tha t ' s  what I 
14 called her and talked t o  her. Or she had called hin. 14 was going to do. She f e l t  cornfortable with it, so I 
15 I don't know how that  transpired. 15 f e l t  c a f o r t a b l e  with it. 
16 Q. And who made the decision to  leave 
17 effective August 19th a t  5:00 p.m.? 
18 A. I made the decision on my own. I didn ' t  
19 make anybody e l se ' s  decision. 
20 Q. Yon didn't t e l l  anyone else they had to 
21 do that, but -- 
22 A. No. 
23 Q. -- you were aware that they were all 
n n r l -  70 
r.?uD J O  
Q. Because yon drafted their le t ters ;  
Q. Is that the f i r s t  time you had told him 
Q. Did yon think this  was going to leave 4 that yon were leaving? 
5 Wesco in a good position? 
A. Honestly, again, I was looking out for  Q. So -- and I'm just -- l ike I said, I'm 
7 what I thought was the best in te res t  of myself ad my 7 just trying to be clear for the record. At l eas t  
8 according to yow testimony, the f i r s t  yon knew that 
Q. So you'll acknowledge that that did 9 a l l  the mployees of Twin Palls were leaving was 
10 leave Wesco in kind of a tough spot? 10 mnnd noon of the 19th? 
A. They would have t o  find employees, yes. A. Wel, I had talked t o  Joel Johnston and 
Q. And yon knew that k s c o  was new to the 12 Dave Cristobal, because they had asked ~ e ,  when I 
13 walked i n  that  morning around, say, 10:00, you km, 
14 hey, have you made your decision. And I said, yeah, 
Q. And that they didn't have a built-in 15 I've made my decision. I'm going t o  go. 
16 sys ta  of employees in  the area; right? And a t  that  t ine  I think it was Joel 
17 that  I was talking to. He says, well, I'm ready t o  
Q. And you knew, a t  leas t  as f a r  as Twin 
19 Falls was concerned, that it was going to be really Q. And did Dave Cristobal indicate a t  that 
20 hard for thm to  me in  bnday morning with no sales 20 time as well that he was -- 
21 staff and retain custceser accounts; right? A. I think I talked t o   hi^ a few minutes 
22 later ,  t o  the best of my howledge, ad he said that  
Q. Before you l e f t  on the 19th, as you 23 he was not happy and was willing t o  move or  make the 
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a .  You didn't ca l l  Jenny h c o c k  over in 
5 Idaho Falls or anything? 
6 s tore ,  Dld you -- once you learned that he -- how A. Not -- I don't think I talked -- I don't 
7 dld you know to  ca l l  him regarding the resignatlon 7 believe I talked to her till Saturday. 
8 le t ter?  
9 A, I called hira just to see -- I guess 
10 really the first part of the question with him was to 
11 ask, you know, hey, did you guys get asked the saroe 
12 thing, to go to work for Tom and Holley? And he 
13 sald, yeah. And at that point, that's when I said, 
14 well, so did we. And I -- how do I go aboub letting Q. -- before you lef t?  
15 Mesco know that I'm leaving? 
16 a .  Okay. So you actually called Mrke Cook 
11 to find out i f  he had had a smi la r  offer.  
18 A, Yes. A. b&y morning. 
15 Q. And why did you do that? Why did you Q. And did you ca l l  a l l  your customers? 
20 even think that they would have had similar offers? A. No. I didn't call them on the phone. I 
21 A. Because in our conversation with Tom and 21 just actually went around and called on all my 
22 Holley, he had mentioned the fact that he was 
23 bringing quality staff people to work, and I feel Q. I see. But -- 
24 ~hat Mike is yality. A. That I would call on on, say, like 
- PAGE 42 PAGE 4 4  -- 
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L And then my up north accounts that I go up to Hailey 
2 people in Pocatello and Idaho Falls? 2 and Bellevue, I called on Tuesday, or actually, 
3 A. No, I didn't imply it as that. Just 3 physically went and made a shop call. 
4 chat he had talked to some quality people. I mean, I Q. So you were able to retain your outside 
5 t~ought, you know, well, maybe he did talk to those 5 sales posltion with Paint & Spray? 
6 pys. I don't knw. I don't knw that market. I 
7 don't deal in that market, so I had no idea. I just Q. And had you been servicing those 
8 know that Mike is a very god person. 8 accounts since Wesco had taken over? 
9 Q. Okay. So Mike did confirm that he was A. Was servicing them before they took 
10 leaving -- that -- you just tes t i f ied that you asked 
1: him i f  they were leaving over there, and he confirmed Q. Right. No, but ear l ier  you tes t i f ied 
12 that -- 12 that one of your concerns with Wesco was that you 
13 A. He was. 13 weren't going to  be able t o  service those accounts in 
1 3  Q. He was. And that ' s  ~ t .  No one else.  14 an outside sales capacity. 
15 A. Yes. He didn't indicate that anybody 
16 ?lse ~iiis. Q. Were you -- did that change? Did 
17 Q. Okay. And a t  that point you asked him 17 they -- were you continuing to  -- 
18 if he had a resignation l e t t e r?  A. Not at that time. h d  they had told us 
15 A. Urn-hmm. 19 that for now nothing is going to change, but left it 
20 Q. Okay. 20 open that something down the road -- I mean, they 
2 1 A. Well, asked him for a -- if he knew of 21 ' didn't say that there wasn't going to be changes, but 
22 what kind of form to use or what -- how to go about 22 didn't make it 100 percent sure that nothing was 
Q. Okay. So they just kindof l e f t  it 
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Q. So your job duties h d  not, i n  fact ,  A. No. I just  knew that  he was a very 
3 change f r a  Paint & Equipraent f r a  the tm Blesco 3 respected person i n  th i s  industry. 
3 purchased it; ngh t?  Q. Did you think the Hesco people yerenft 
6 Q. And -- no, they didn' t change? A. Didn't )flow then. 
7 A. No, they did not change. Q. And again, so what cceapelled you to go 
8 Q. And they s t i l l  haven't changed since the 8 with Paint 6 Spray when yon didn't really have a 
S time you started work for Paint & Spray; i s  that 9 strong bond with either? 
10 right? A. I didn ' t  want t o  be the only one t o  stay 
11 A. My duties with Paint & Spray are the 1 back a t  Paint & Equipent Supply and cotapete against 
12 s a e  as what they were -- well, I am not -- no longer 2 guys tha t  1 had worked side by side with. 
13 the s tore manager. I jus t  do outside sales  with Q. And so yon had a good idea that a l l  the 
14 Paint & Spray W l y .  
15 Q. Okay. I don't know i f  I was aware of 
16 that.  Who i s  cnnent ly  the store manager? 
17 A. Joel Johnston. 
18 Q. Okay. So Joel Johnston's been prmoted 
19 since the transition? 
20 A. Yes. 
21 Q. When the transihon occurred on Angust 
22 22nd, your f i r s t  day, were you s t i l l  the store 
Q. Okay. Did they kind of indicate that a t  
A. No. Again, I was just guaranteed tha t  4 the meet@ #as that kind of the sense of the 
5 my wage and benefi ts  would not decrease. 
Q. And you mentioned you -- yon know, A. That Thursday night, a f te r  we had talked 
7 concern for your fanily. What mde you think that 7 with 'fan and Holley, Dave and Joel pret ty much, 
8 going with Paint h Spray would provide you more 8 without saying, yeah, they were making the move, were 
3 security than staying on with Wesco? 9 very positive that  tha t ' s  what they were going t o  do. 
A. Because they led -- not led. But they 10 Without talking with Jeff ,  I had no idea. 
11 made me fee l  cmfortable with the fact  that  they are I was very -- pret ty f ins  on my decision 
12 a capany tha t ' s  going t o  be around awhile. They 12 t o  leave Paint & Equipment Supply. And once I had 
13 don't have intentions of sel l ing out. 13 f w d  out that  the others were going, that made my 
I planned on re t i r ing  f r m  Paint & 14 decision that much clearer. 
15 m p n e n t  Supply. I was very loyal t o  Lave Guissi. Q. And just so I understand, the consensus 
16 I respected him very ~ u c h  for  him giving me 15 of the meeting, perhaps you hadn't made a f ina l  
17 opportunities he did. 17 decision, but you guys a l l  kind of knew, hey, th is  i s  
Q. But once Uesco purchased Paint & 18 where we're leaning? 
19 Equipent, you didn't feel  that same s a s s  eif 
Q. I mean, I understand you need to go holse 
A. I d i d n ' t  knawthen. Howcould I b e  21 . and ta l l  to your wife. I t ' s  the same thing most 
22 loyal t o  smebody I do not haw? 22 people do, go hme and talk to  their vife; otherwise 
Q. And did yon know -- yon mentioned yon 23 you'd be in the doghouse for awhile. 
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3 Q. But, again, yon had -- you didn't know, 
4 then, that Brady and Eolley -- excuse me -- Brady Q. Okay. l i c h  of those c n s h e r s  are the 
5 Barkdull and Hugh Barkdull were also mating the 5 c n s t m r s  you primarily service? 
6 transition? A. Hailey Auto Body, American Auto Body, 
7 A. No. 7 Valley Auto Body, Ikldison Collision Repair, Bigwood 
8 Q. Have yon had any -- since you've made 8 Body & Paint, Action Autobody, Idaho Farm 
9 the transition, have you had any conversations with 9 Equipent/Sales, CAevrolet Cadillac, Lathan Motors, 
10 cnstmers referring to  ksco in a negative light? 10 Pro Image Body & Paint, Idaho Collision, Miller 
11 A. Just that I was being sued by them, 11 Brothers, Rab Green Missan H ~ I .  
12 personally. And that's a l l  I see on here. 
13 Q. And what did you t e l l  them about that? Q. Of the ones yon listed, which would yon 
14 A .  Well, that they were accusing us of 14 consider larger accounts? 
15 taking custca files and taking c q u t e r s  and taking A. b e  of t h a  are real large -- probably 
16 stuff f rm the store. 16 the largest one of t h a  would be Fddison Collision 
17 Q. Which cnstoraers did you talk to? 17 R p r ,  that I call on. 
18 A. All of W. 
19 Q. Okay. And maybe -- just so we're -- 
20 M, BEJNSM: k t ' s  go off the record for a 
21 second. 
22 (A discussion was held off the record, 
23 and a brief recess was taken.) 
Q. And about how ruch did yon get f r m  
A. They have increased their volume a 
4 l i t t l e  bit, but pretty close to the same dollars. 
Q. Give you a chance to  look a t  that.  Q. Are they buying exclusively f r m  Paint & 
A. (Bamining documents) Okay. 
Q. Do you recognize that document? 
Q. Who else -- do you how who else  they 
Q. Did yon ass is t  in i t s  preparation or . .  . 
Q. And are those current cus tae r s  of Paint Q. And Randy Hall i s  one of the jobbers in 
12 the Twin Palls area? 
A. Yeah. I believe they all  are. A. He's what we classify a wagon peddler. 
Q. And were those customers, c u s h e r s  of Q. Okay. Can explain that for me? That's 
15 the f i r s t  time I have heard the tew. 
A. A wagon peddler i s  a guy who doesii.'t 
A. Not al l  of them. 17 have a store location or a store front. He hauls his 
Q. Okay. Would you say the majority of 18 stuff a r d  in an old U-Haul or Allied Van Lines 
19 t m k  and rolls up to the front door and sells them 
20 associated products. 
Q. And just so the record i s  clear, the Q. Okay. And how do you how that Addison 
22 uses Randy Hall as well? 
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Q. It i s  a highly m p e t i t i v e  industry as 
3 Do you generate any paperwork on how to get  that 
4 business, l i k e  any type of catpeti t ion report? Q. And the knowledge base you have, having 
A, No. You just  -- there's real ly not much 5 worked in  the industry, gives you an advantage; 
6 you can do, because he s e l l s  it so cheap. I mean, 
7 you've got t o  make certain margins. You just  have t o  
8 walk away from those sa les  and say, well, you know, Q. You were a valuable aployee to Blesco, 
9 I ' l l  take care of you m everything else, but I just  
10 c a ' t  s e l l  it a t  that and keepmy s to re  open. Or A. They didn ' t  make me feel  that  way. 
11 "the" s tore open. Not necessarily my store, but Q. I understand they didn' t make you feel  
12 "the" s tore.  12 that way, but were you a valuable w l o y e e  to  Wesco? 
13 Q. And so when you worked for  Wesco Paint & A. How can I answer yes or  no when they 
14 Equipent,  did you generate any type of reports or 14 didn ' t  make me feel that  way? I would have t o  say no 
15 anything on certain c u s h e r s ?  15 t o  tha t  answer. 
16 A. When Wesco f i r s t  took over for  Paint & Q. Well, did you consider yourself a key 
17 Equpment Syply ,  they had us do a s h y  c a l l  report, 17 employee for Wesco? 
18 which l i s t e d  the day and what accounts you cal led on, A. That I was the s tore m g e r ,  i f  tha t ' s  
15 and tha t  was it. 
26 Q. Okay. And did you guys prepare those Q. Well, i n  your opinion, i s  the store 
2i reports or... 21 manager a key position? 
22 A. We did it one time, within l i k e  the A. Pretty much, yeah. ht does that  mean 
23 f i r s t  week or two that they were there. 23 they were going t o  keep me? No. 
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1 those reports? 
A. They sent them t o  us over the f a .  We 
3 f i l l e d  then out, and fa.~ed them back. k Q. And that was a l l  just  kind of based on 
5 what you knew? 
6 A. Yes. 
7 Q. And your experience working in  the 
8 lndustryl 
St A. Yes. 
10 Q. And your industry, again, i s  one that 
11 not onlydoyou need tobe pretty goodat  sa les ,  but 
12 also need to have a pretty technical knowledge of how 
13 the eqa ipen t  i t s e l f  works; right? 
14 A. Yes. 
15 Q. I ~ e a n ,  you had a background, for 
16 exainple, i n  welding and auto body. Does that  a s s i s t  
17 you in  your job? 
18 A. Absolutely. 
19 Q. I mean, just  someone off the s t r e e t  jus t  
20 couldn't m e  i n  and say, I'm going to be outside 
21 sales for  Paiet & Spray. 
22 A. No. 
23 Q. I mean, you do need sane training and 
24 knowledge base; r ight? 
25 A. Absolutely, yes. 
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your ~ p l o p e n t  with Wesco? 
A. Just  a t  the capacity that I was, as f a r  
as  s tore manager and outside sales .  I was ei ther  
going t o  have t o  be contained i n  the s tore a l l  the 
time, which I didn ' t  want t o  do, or go t o  doing 
outside sales, which I wouldn't have mided, but 
there wasn't enough accounts or enough te r r i to ry  s ize 
for me t o  do outside sales  along with Jeff .  
I t  worked great i n  the correlation tha t  
we had. ht with the i r  store manager from another 
location a t  inventory time coming i n  and saying, we 
don't do that; you're ei ther  going t o  have t o  do one 
or the other, made me feel  uneasy. 
Q. But now you're just  doing outside sales;  
right? 
A. Yes. 
Q. So there 1s enough business now? 
A. With the s tu f f  that Halley s e l l s  i n  the 
industrial side, which Wesco did not, yes, there i s .  
Q. Okay. So actually, your job 
. responsibil i t ies have expanded a l i t t l e  b i t  -- 
A. Yes. 
Q. -- as f a r  as you're sell ing more 
products? 
A. Yes. 
www.TandTReporting. corn T&T REPORTING (208) 529-5491 
=_ PFGE 57 
1 Q. Okay. So they're not the exact same, A. Pictures that had been given to me by 
2 but pretty close? 2 PGG reps, certificate plaques, knickknacks that I had 
3 A. Yes. Yeah. 3 collected, pictures, personal pictures, family 
4 Q. Was Paldison one of the custceaers you 4 pictures, pictures of me with other qloyees at  
5 talked about this lavsuit with? 5 parties or different things like that. That was the 
6 A. After the date of -- or at the time that 
7 the -- yes, I talked to than about the lawsuit. Q. Did you take any mputers? 
8 Q. What did you te l l  thens about the 
9 lawsuit? Q. Did you delete any infomation off the 
10 A. That they were suing me. And that was 
11 really about the gist of i t .  And they asked what 
12 for, and I explained to them, because they are Q. Did you print any infombon off the 
13 telling us that we took things frm the store. 
14 Q. And who did you talk to over at  M s o n ?  
15 A. The two owners, Justin Shons  and Jared Q. Did you copy or dolrnload any mputer 
16 Povey. 
17 Q. And what was their response to that? 
18 A. I t  was ludicrous. They thought that i t  Q. Did you take the R o l h ?  
19 was r~diculous. 
20 Q. Did they te l l  you why they decided to Q. !as there a Rolodex? 
21 keep their business with Paint h Spray? A. Not to the best of my knowledge. I 
22 A. With -- because they buy frm me. 22 never used a Ro1ode.x. 
23 Q. Okay. And how long had you -- Q. Because, again, you all had it in 
DEFQSITIN OF TRAVIS DAYLEY - 06/23/2006 
with Travis Dayley. 
Q. And would you say that's true for the 
majority of your customers? 
A. Yes. 
Q. And that ls because, again, of your 
experience i n  -- 
A. Yes. 
Q. Other than the custcaers you told about 
the lawsuit, have you made any other representations 
about Hesco since you started work for Paint h Spray? 
And when I say AWesco,n I'm referring to Wesco or 
Paint h Equipent or.. . 
A. No. 
Q. Have you -- i n  order to get customers to 
swltch from Paint h Equipment to Paint h Spray, have 
you offered a louer price? 
A. No. I've actually had to match their 
price. They have been the ones that have been coming 
in and cutthroating, lowering prices, making i t  
uncompetitive. 
Q. %en you -- the day you left ,  did you 
take anything with you? 
A. My personal belongings. 
Q. When you say nprsonal belongings, A 
what -- 
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Q. -- i n  your mind. I mean, this was stuff 
2 you had mewrized? 
A. Yes. You knew those accounts by 
4 repetitively calling on them on a daily basis or a 
5 weekly basis. 1 Q. And that's not smething Osco would 
1 7 have known, because they weren't familiar with the 
8 area; right? 
9 A. They had that call report that was faxed 
10 to them, that they had sent to us for us to f i l l  out 
11 before we al l  left .  
12 Q. But other than that, that's a l l  they 
13 had? They didn't have the existing customer 
14 relationships, did they? 
15 A. No, not the relationships, no. 
!6 Q. h d  wouldn't you say that, you know, a 
17 relationship i s  a lot Gore maportant than a name and 
18 a phone nursber; right? 
19 A. In this business, no. There's not a lot 
20 of loyalty in this business. As far as the customer 
21 . that buys from you, he'll kick you out. I mean, i f  
22 you build a good enough relationship, yeah, you can 
23 withstand the s t o m .  But for the most part, i f  
24 somebody comes in with a l w r  price, he'll kick you 
25 out and take that lower price in a heartbeat. 
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1 Q. As fa r  as you know, i s  Paint h Spray's 
2 current pricing higher or lower than Paint h 
3 Equipent's? 3 besides Craig that they don't do, that they don't 
4 A. I t ' s  both ways. There's things that 
5 they're a l i t t l e  cheaper on that they may buy better. Q. So i s  your testimony that when you guys 
6 Fsld then there's things that they're -- they're less 6 a l l  left a t  the m e  tiae without giving any advance 
7 on some things and higher on others. But then when 7 notice, that that didn't affect Rsco? 
8 they come out with their special sheets, they tend to A. There was probably s a e  implications, 
9 put a pretty hefty discount on them. 9 but like I said, I was more concerned about a new 
10 Q. But despite this,  you've s t i l l ,  as you 10 mortgage, a n&rn son. I had other things that 
11 testified earlier,  been able to aaintain 11 were priorities to me than their well-being. Mot 
12 two-third8 of -- 12 knowing who they were, meeting Roger Kw for a 
13 A. Because they have not had a n m y  to 13 m~&ium of 20 minutes, i s  a l l  the more conversation I 
14 send out and nake sales calls on a routine basis. 14 had with the m e r .  And he didn't make me feel very 
15 They hired smebody, but he d m n ' t  do his job to the 
16 full capacity. Q. You didn't feel a sense of loyalty to 
17 Q. %ols that; do you know? 
18 A. Craig Russors. 18 . A . 1 0 .  
15 Q. Okay. As fa r  as you know, what i s  Craig Q. Did you take any -- are you aware of any 
20 Russola's job for Wesco? 20 f i l es  or anything that was moved a t  the Twin Falls 
2i A. Outside sales. To the best of my 21 Paint h Equiptent store? 
22 i:n%ledge, that's his job duty. A. No, not to my knowledge. 
23 Q. I s  it just outside sales in the b i n  Q. Have you told any customers that they 
24 Falls area or -- 24 don't need to honor conditional use contracts or any 
25 
D ~ C C  c 7  nnrr C A  
Tr.".?. " 9  
Q. Have you told custmers that you don't MR. BRVHM:  Al right. That's a l l  I've 
? think Craig Russors i s  doing his job? 
A. No. They have told me. 
Q. And what has been your response to that? 
A. Al I tell  them is ,  I've been here on a THE WITNESS: Thank you. 
7 routine basis, and I ' l l  continue to be here on a 
8 routine basis to service you to the best of my (The deposition concluded at 12:43 p.m.) 
(Signature requested. ) 
Q. And you just have fought the urge to, 
11 you know, convey any negative implication against one 
12 of your main mpet i to rs?  
A. All I've told them is ,  I can't control 
14 what they do. I sympathize with them that they are 
15 not getting any service and ask them if  there's 
16 aqthing that I can do fcr tha, but, no, I don't 
I have a friendship with Craig -- I kn~w 
19 Craig. I worked with him previously when he was at 
20 Paint h Equipent Supply. I have nothing bad to say 
21 about him. He's a good guy. He's just stretched 
Q. And isn' t that,  in  part, because a l l  you 
24 guys l e f t  on the same day? 
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Travis L . Dayiey 
730 Sumhe Blvd N. 
Twia Falls, 1'O 53301 
Lloyd White, Roger &we, John Lindsey 
S r o o W l o l d e r s l ~  
Wesco Autobody Supply 
21602 66& West 
Mountlake  terra^^, WA 98043 
Dear Wesco Group: 
My short time with the W m  Group has nat: in anyway been a lregdtrve experience 
and I regret having to make this dacuh; dacision in giving my dgnation irl such haste. 
Ifthem was a cbance 1 could have given you a better waning 1 would have. 
Wrth the buyour of Paint & E q u i v  Supply by The Wesco Group, my loyalty with 
David & Art Guisd is no longer an issue with moving on . 1  feel that I can better my& 
and career by moving over to a differ& atgadadon . 
AS a remit. I'm accepted mother position and must idom you that effBcrive 
August 19,2005 , I will be rwi@hg fiom fhe Wesco h u p  . 
I hope you can u n d ~ n d  my decision to leave the W w o  Group. 
- 
Store Managex / Outside Sales 
8165PF11802 
~ I D ~ I N I U ~  669 R T ~ G ~ F I  R ~ Z  ac rcn  cmny tr T tnn 
DISTRICT COURT SIXTH JUDICIAL DISTRICT 
BANNOCK COUNTY, IDAHO 
Wesco Autobody Supply, Inc., a 1 
Washington corporation, 1 
1 
Plaintiff, ) Case No. 
vs . ) CV-05-3527 OC 
1 
Holley Ernest individually, 
Automotive Paint Waretiouse, a 
Utah corporation d/b/a Paint 
Spray and Supply or d/b/a Mid 
Mountain Supply, Jeffrey Peck 
individual1 y, Travis Dayley 
individually, Joel Johnston 
individually, Chantil Dobbs 
individually, David Cristobal 
individual1 y, Ryan Nesmith 
individually, Jodee Reid 
individually, Curtis Stairs 
individual1 y, Tiffany Thomsen 
individually, Hugh Barkdull 
individually, Brady Barkdull 
individually, Michael Cook 
individually, Shelby Thompson 
individually, Jenny Hancock 
individually, Kelly R. McClure 
individually, John Does I through 
X, Mary Does I thorough X, Black 
Corporations I through X, Green 
Partnerships I through X, and Red 







) DEPOSITION OF 
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) Friday, June 23, 
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Q. And what -- describe it for re a l i t t le  Q. In your industry, the -- and just for 
3 b i t ,  because I don't quite understand how -- the 3 la& of a better tern, i n  the paint supply industry 
4 hierarchy of work there, for lack of a better word. 4 that you work i n ,  i t ' s  a pretty coslpetitive industry; 
5 You have a store manager, who was Mr. Dayley. 
6 A. Vm-h. 
7 Q. You have yourself, 8ho was outside Q. And would you say i t ' s  pretty price 
8 sales. H o w  did you tsso interact? Rere you 
9 co-epwls, or was Mr. Dayley your boss, or how &d A. I t  canbe, yes. 
10 that work? Q. And I uagine s m e W  you'd -- i n  
11 A. Mr. Dayley was ~y boss. 11 order to get a sale, yon would want to lover the 
12 Q. So you reported directly to hu? 12 price. Is that something you would need to talk to 
13 A. Yeah. 13 Mr. Barkdull about? 
14 Q. And how -- what was Mr. Barkdull's 
15 position when he came on? Q. I see. After you came on with Paint h 
16 A. He was the Idaho sales manager. 16 E q u i p t ,  &d you talk to Mr. Guissi, Dave Guissi? 
17 Q. Okay. So did you -- how &d it work? 17 Did you have conversahons with him, or &d you -- 
18 Dld you report ~t rlght up the cham-of-camand, or A, Very seldmly . 
19 &d a lot of b e 8  you just go and talk to Q, Can you rambar a b e  that you &d? 
20 Mr. Barbdull directly? A. Usually i f  he was caning dawn here, 
21 A. I usually tried to report my successes 21 coIoing to Twin Falls. 
22 and ay failures to Travis and to Brady, both. Q. And what would you guys talk about? 
Q. And how &d Brady assist you i n  your 
mn"P , n  rnufi L O  rnufi L U  
Q. Did you think he was a good owner and 
A. If I needed help with something, or 3 boss, and did yon like working for him? 
4 mybe a custmer had a particular problem, Brady A. Yeah, I enjoyed w o r m  for Dave. 
5 au ld  try to help me out with i t .  Q. And again, you said you had heard solne 
Q. And how frequently would you say -- and 6 rumors probably a year prior to Wesco purchasing the 
7 I just want you to estimate -- that you were i n  7 Paint h Equipment store in  Twin Falls? 
8 contact with Brady frm that August 2000 -- excuse A. Probably sir! mths to a year, yeah. 
9 me. Frola the 2002 time period when he started Q. Six  months to a year? And again, you 
10 working until you left i n  August of 2005, for example 10 had heard that fm different custmers? 
11 on a weekly basis, how frequently would pa converse A. I had heard i t  from customers, and I 
12 with Mr. Barkdull? 12 don't remember which -- who. I heard i t  frm some 
18 ma@ we might have talked about i t  amongst ourselves 
19 in the store about i t  a l i t t l e  bit .  
Q. And frm some of the other depositions 
1 . taken i n  this case, it s w  like there was -- kind 
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Q. When did you f i r s t  learn that  Paint h 
3 Equipent Supply in  b i n  Palls had been sold? 
A. k t ' s  see. The Friday before the f i r s t  Q. And how were you feeling a t  tha t  time? 
5 of August, uhatever date that  was. 5 Were you pleased, were you -- 
Q. So end of July 2005? A. Yeah, I was fine with it. Happy t o  know 
7 A. Yeah. 
8 Q. And how did you learn about i t ?  Q. And was your job going to be in the same 
5 A. %en it -- I actually made a phone c a l l  
10 to the s tore,  ad Dave Cristobal, one of the counter 
11 .;uys a t  the store, not if ied me that the company had Q. Outside sales? 
12 been sold and that  we were doing inventory on A. (Witness n@ head.) 
13 Saturday morning. Q. Did you l e t  any of your custmers know 
14 Q. And how did that make you f ee l ,  not 14 that the transit ion had occurred a t  that time? 
15 gett ing a heads-up? A. I notified t h a  on Monday. 
16 A. I rolled with it. I t  was a -- you know, Q. And which ones? 
17 i t  was l ike ,  well, I wish we had a l i t t l e  b i t  more A. As I walked into t h a ,  a l l  the shops 
le w t i c e  than th i s ,  because I had sorne plans for the 18 that I make c a l l s  on throughout the week. 
15 vieekerd, but, you know, I changed my plans. Q. Okay. Do you have a certain -- 
20 Q. Here you upset? A. Routine, yes. 
21 A. No. Just thought, well, I ' l l  see what Q. Okay. And can you just describe that 
22 happens. 22 for  me? %at's your typical we& like? 
23 Q. Rustra ted  o r . . .  A. Mondays I'm i n  Eurley. Tuesdays I'm i n  
, PAGE 22  
DEPosITIC44 OF JEFFREY PECK - 06/23/2006 
2 A. As f a r  as. .. Q. And when you're in those different 
3 Q. As f a r  as thei r  reputation or  -- 
4 A. No. 
5 Q. nhat did you know about Hesco? You had 
6 heard maybe tha t  they were considering purchasing it, Q. Anything e l se  you have to do as par t  of 
7 but -- 
8 A. I knew they were based i n  Seat t le ,  and A. Wade ay sa les  c a l l s  on those c u s t m r s  
9 that  was about a l l  I knew about then. I went on-line 9 and those locations. 
10 that  night and looked then up on the Internet Friday Q. Make sure they're doing a l l  r ight and 
11 night. 11 that they don't need anything? 
12 Q. And how did that i n i t i a l  transit ion go A. kll, take orders for what they do need. 
13 when you m e  in  and did inventory on that  Saturday? Q. I see. Did you have a l i s t ,  or did you 
14 Did you have a chance to  meet anyone f r m  Wesco? 14 just kind of have -- hnoa which ones you needed to  
15 A. There was a couple of individuals tha t  15 see? H o w  did you beep track of it a l l ?  
16 helped with inventory, yeah. A. I know which ones I c a l l  on on what days 
17 Q. And who were they? 17 and where, where they're a t .  I 've been doing, 
18 A. I don't renerker the i r  names. 18 basically, the same routine that  I used when I was 
19 Q. Did you meet Roger Howe a t  that time? 19 with Auto Body Paint & Supply, same format. 
20 A. I net hin l a t e r  that night. Q. Because you had been in  the industry a 
21 Q. And what -- did you have a conversation 
22 with Roger or  -- 
23 A. Yes, I did. 
24 Q. And what did that  conversation enta i l?  
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1 A. Yes. A. I t  looked l i k e  a standard employee 
2 Q. Do you think tha t  had a value to  Wesco? 
3 A. I guess, yeah. Q. Were you operating under a s m i l a r  type 
4 Q. I mean, you've got s m e  e p a i e n c e  in  4 handbook with Paint & Equipent? 
5 the industry. You're pmbably a l o t  better than A. I believe we f inal ly did get an employee 
6 saeone off the s t r ee t ,  r ight ,  a x i n g  in  and saying, 6 handbook a f te r  a couple of years that  I had been a t  
7 I'm going to  go s e l l  m e  paint to these people? 
8 A. Yes, tha t ' s  t rue.  
9 Q. You brought with you today -- 9 about the enployee handbook when you received that  
10 MR. BRMM: b y  I have th i s  narked. 
11 (Deposition B h i b i t  No. +-002 was 
12 mrked for  identif icat ion.)  Q. You didn't  mention that to any 
13 Q. (BY a. BRWSON) I'm jus t  going to  hand 
14 you what's been marked as your Deposition Exhb i t  
15 t-002. What i s  that? %at's your understanding of Q. You didn' t specifically mention that  t o  
16 that? 16 Marky's Autobody and actually show thea a copy of the 
17 A. That's an q l o p e n t  copy -- or q l o y e e  17 q l o y e e  handbook f r m  Ilesco? 
18 copy from Wesco Groq, acknwledging tha t  I had been A. No. Not tha t  I can -- 
19 furnished with the i r  l a t e s t  employee handbook. Q. I s  there a Michelle who works fo r  
20 Q. And did you get a corn, of the handbook? 20 k k y ' s  Autobody7 
21 A. Yes. 
22 Q. And do you r&r how big the handbook Q. And what's her l a s t  w? 
23 was, or how long it was, or  -- 
. I s  there a k k  that rsorh fo r  &by's 
Dncc 70 
1 docuent there i s  not signed. Did you actually sign 
2 a similar d c m m t ?  Q. And i t ' s  your testimony that  you didn't  
A. Yes, I did. As I say, t h i s  one i s  3 show Michelle and k k  a t  k k y l s  th i s  anployee 
4 marked my copy, so I didn ' t  feel  I needed t:; sign my 
A. Not when I ' d  received it, no. 
Q. Did you l a t e r  show that to t h e ?  
(Deposition Exhibit No. '-003 was 
m b e d  fo r  identification.)  Q. And why did you do that? 
Q. (BY a. BRUNSON) Okay. You're being A. #en we were talking about the lawsuit 
10 handed what's been marked as your Deposition Exhibit 10 tha t  was f i led.  
11 t-003. Give you a chance to look that over. Q. So it was a f t e r  the lawsuit was f i l ed ,  
A. (hamining docuraent ) Okay. 12 so it was -- you aere working for Paint & Spray 
Q. Do you recognize that d m e n t ?  13 Supply a t  that time? 
Q. And what i s  i t ?  Q. And what did you t e l l  them about the 
A. That looks l ike  the employee handbook. 16 employee handbook? 
Q. And when you say tha t ' s  the employee A. Showed them that -- where it s ta tes  that 
18 handbook, that ' s  -- you e a r l i e r  t e s t i f i ed  you 18 th i s  i s  an emplopent-at-will s t a te .  
19 received an q l o y e e  handbook from Wesco, and that Q. Did you show t h a  the ent i re  agreement 
20 you signed the a c k n o w l ~ e n t ,  which i s  Exhibit 
21 *-002. That's the employee handbook you're referring A. Just the f i r s t  page, or f i r s t  and second 
Q. The two pages that  you had? 
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2 A. Couldn't believe that  they had f i l ed  a 2 i n - -  tha t  t h e r e ' s a s u i t  going on, and they have 
3 lawsuit over it. 3 asked, you knw, i s  it over with, or  is it still 
4 Q. Understandably you were upset with Wesco 
5 because they had done that? Q. Who has asked you that? 
6 A. Yes. A. Just  various customers. I don't 
7 Q. And did you -- f i r s t  of a l l ,  let  IN ask 
8 you: k k y ' s  Autcbdy, i s  that a good c u s ~ e r  of Q. Can' t think of one offhand? 
9 yours? A. Not right offnand, no. I Bean, 
10 A. Yes. 10 e v e q b d y  i n  the i d u s t r y  basically knows about it. 
11 Q. Big custolser? Q. People are W i n g  about i t ;  right? 
12 A. Good customer, yeah. A. Yeah. I t ' s  a small-tawn m m i t y .  
13 Q. H o w  laach business do they give -- were 13 S h q s  ta lk  among t h m e l v e s .  
14 they giving Paint & Equipat  prior to your switch? Q. Okay. And we may be getting a l i t t l e  
15 A. Probably 5,000 a month. 15 bit ahead of ourselves, and I'm s t i l l  maybe just 
16 Q. And can you c q a r e  that to other 16 focused on the initial transition period with you a 
17 accounts you have? Is that s d l ,  medium, or large? 17 l i t t l e  bit, Jeff. 
18 A. That would be a larger  one, yeah. After the transition occurred -- and 
1 fi Q. Is 14arky1s Autobody currently doing 19 when I say "transitionIn I'm referring to when Wesco 
23 business with Paint h Spray Supply? 20 purchased Paint h Equipent -- you mentioned you had 
21 A. Yes, they are. 21 a conversation with Roger Hove; you didn't quite 
22 Q. Exclusively, if you know? 22 rmember what was discussed. Did you have any other 
23 A. I don't know i f  they a re  buying anythng 23 conversations with Mr. Hove after that time? 
. 7 m  -7. nnr.7- 7" r ~ b c  J u r n b ~  J L  
A. Yes. I asked him about the e:vnse 
3 money that  I was owed. 
4 agrment and expressed your frustration with Wesco. Q. I see. And has that been resolved? 
5 Did you sake any other statements about Hesco at  that A. No. I f i l ed  5x111 claims action against 
A. Not that I can remcder. 
Q. What else do you reiaemk about that A. Because they refused to pay. 
9 conversation? Q. Is there any other conversations with 
A. I t ' s  been nine months ago. 10 Mr. Hose that you can rela*? 
Q. So i s  your testllaony you don' t r a & r  A. Not right off the tqp of my head, no. 
12 anything else about that conversahon? Q. So there might have been other 
A. I don't remember verbatim th i s  13 conversations you had with b? 
14 conversation, no. A. I don't recal l  any others a f te r  tha t  
Q. buld  you say your cments toward ksco 15 Saturday that  I met with him. 
Q flow long was it before you learnxi about 
A. Probably h u t  as negatlve as anykdy 17 a plan being formulated by Holley Ernest and Tom 
18 e l se ' s  would be i f  they'd f i l ed  a s u i t  against you. 18 Davis and Brady Bartdull r w n g  starting up a 
Q. So i s  that a yes, they were negative? 19 w t m g  cayany i n  the area? 
MR. HAWKINS: Cbject to  the form of the 
Q. Have you had any other conversations 
22 with other custcaers regardmg this lawsuit? MR. BRUNSON: You can go ahead and answer. 
THE WITNESS: Rim that by me? 
, So you have had conversations with tha 
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2 store zn the Twin Falls area? Q. Did they specify any locatrons? 
3 &IIR. %&NS: Object t o  the form of the A. Twin Falls, Idaho Falls, and loeatel lo.  
4 question. Q. Did they t e l l  you they had already found 
THE WITNESS: I met with Holley on the 18th 5 an office space in Twin Falls? 
6 of August a t  5:30 i n  the afternoon a f te r  I was off 
7 work from Wesco, and tha t ' s  when I was notif ied of Q. And how -- where was that located in 
8 hrs plans. 8 relation to Paint & Equipment? 
9 e. (BY MR. ERRUNSON) Who was a t  that A. They just said it was i n  Twin Fal ls .  
10 meetzng? 10 They didn ' t  give me an e.v.act s t r e e t  address or 
11 A. Toni Davis and Holley Ernest. 11 location or anything l ike  that ,  no. 
12 Q. And Brady Earkdull wasn' t a t  that Q. Where i s  it located? I'm just curious. 
13 meeting? A. Next door t o  CARWEST on Ki&erly Road. 
14 A. Brady was no par t  of the meeting. Q. I s  that near in location to the Wesco 
15 Q. And Travis Dayley wasn't part of the 15 Paint & Equipment? 
16 meeting? A. Probably half to  three-quarters of a 
17 A. No, he wasn't. 
18 Q. Did they offer you a job a t  tirat tuae? Q. Okay. What other -- what else did 
19 A. Yes, they did. 19 Mr. Ernest and Mr. Davis discuss with you a t  that 
20 Q. And what position did they offer you? 20 August 10th meeting? 
2 1 A. Same position I currently hold. A. Holley and I discussed some pr io r  bad 
22 Q. And that 's outside sales? 22 feelings that we had had with each other and resolved 
23 A. Yes. 
So your, basically, same duties you had hose a l i t t l e  b i t .  
nncr - 2 ~  
Q. Your former employer, Paint & Equipment, 
Q. What did you t e l l  them a t  that time? 
A. I wanted t o  sleep on it. A. Auto Body Paint & Supply. 
Q. When did you give them an answer? Q. And what was it a l l  about? 
A. 7:95, August 19th. 7:45 a.m. A. When the financial d i f f i cu l t i es  had 
Q. How do you remember the exact time that 9 s tar ted up, he was looking for some ways t o  t r y  t o  -- 
10 how do I say it -- ma@ make the s tore more 
A. Because i t ' s  i n  that  phone record that  11 profitable. And I f e l t  a t  tha t  time that my job was 
12 you hold i n  front of you. 12 threatened when he -- the way he was doing it. 
Q. Did you talk to  Mr. Brady Barkdull about Q. Was -- and maybe I misunderstood. Was 
13 the switch -- and when I say "switch,n I'm referring 14 Mr. Ernest involved in that company, then, a t  that 
15 to your switch f r m  Paint & Equipment to Paint & 
16 Spray -- prior to the 18th of May? 4.  No. EJo, he was a supi;!i?;, ! ' ;e k e n  
A. Prior to the 18th of May? 17 dorng buslness with Holley's company since i95l. 
Q. I'm sorry. I'm getting my dates messed Q. Did the owners of Auto Body kind of have 
19 up. August 18th of '05. 19 his ear or something a t  that time? 
A. No. They were purchasing materials f r m  
Q. So the f i r s t  you learned about this was 
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Q. I imagine since you had had that with 
2 him i n  the -- that issue with hiea in  the past, you 
Q. And what altmatives was he looking at  strongly that you wanted to move 
4 then? 
5 A. Switching q l o y e e s .  A. I have deal t  with -- l i k e  I said, I had 
6 Q . When you say "loyloyees , are you 6 deal t  with Holley's company since 1994. I have 
7 referring to yourself or -- 7 friellds that  have worked there for  years, ad I know 
8 A. Yeah. He was slaking suggestions tha t  8 people that  work there, and I know he has a 
9 they h i re  samebxiy e l se  besides me. 9 successful ccanpany. A d ,  yeah, I thought it  would be 
10 Q. He didn't think you were doing a good 10 a good opportunity t o  be t t e r  myself. 
11 job or...  Q. Here you pleased with Wesco at  that 
12 A. Not necessarily. He just knew tha t  -- 
13 and there was another person i n  the area that  had A. I didn ' t  have anything negative against 
14 been doing t h i s  a l o t  longer than me that had a 14 them, no. I looked a t  it as t h i s  was anopportunity 
15 be t t e r  following. 15 t o  be t t e r  myself, and so I chose to  mke tha t  
16 Q. And who was that? 
17 A. Ron Aluander . Q. Did they tell you at  that meeting -- and 
18 Q. Is he s t i l l  i n  the business? 18 rhen I say nthtbey I'm referring, again, to Holley 
19 A. Yes, he i s .  19 and Tca. Did they tell you who was going to be part 
23 Q. Where does he work? 20 of Paint h Spray? 
21 A. NAPA. A. They said they were trying to  -- they 
22 Q. What does that -- do you know what that 22 were going t o  be trying to  recrui t  other people. 
23 stand8 for? Q. %ich people? 
2 4 A. NAPA Auto Parts. A. People tha t  I was q l o y e d  with. 
25 Q. Oh, I'm sorry. I need to spell faster. Q. And who were they? %at's their m s ?  
r n u ~  J o rnun '3" 
Q. Okay. And I apologize. If you'd give a 
Q. What are the a p e t i t o r s  here i n  the 3 last name, that would be super, and that Is for the 
4 Twin Falls area, Paint h Spray's? 
A. W A ;  Rainhw, the S t .  Anthony group, A. Oh. Travis Dayley, J w l  Johnston, Dave 
6 whatever you want to  c a l l  them; Paint & &pent ;  
7 Paint & Spray; Schow's Auto Parts i n  Burley, W A  i n  Q. Did he mention -- 
Q. And you said Paint & Equipment. Is that Q. Brady Barkdull? 
10 really Uesco? Are they kind of known i n  the industry A. I think they were going to  t r y  t o  employ 
11 as Paint h Equipent s t i l l?  
Q. Did they t e l l  you a t  that time he had 
Q. Anything else talked about at  that 13 already accepted an offer with them? 
14 meeting you had with Holley andTm? A. No, they did not. 
A. Just  that they would l i k e  t o  have me Q. Did you have any understanding of what 
16 come t o  work for  tbm. 16 Srsdyls position was at  that time, as far as making 
Q. H o w  cltd you resolve that issue you had 
18 had with him i n  the past? A. No. You know, as fa r  a s  I knew, they 
A. He explained h i s  s ide of it, I explained 19 weregoing to  offer  h ima  job. I didn ' t  know i f  they 
20 my side of it, and he could see my point, and I could 20 had met with a n w y  else,  or  had planned meetings 
21 see h i s  point. A d  I said I was willing t o  put it 21 . with anylwly e l se  a t  tha t  t ine.  
22 behind me, and so was he, and we went on frr;we there. Q. Did they te l l  you -- had they already -- 
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i Q. So they jus t  b d n '  t give you an 
2 indication one ray or  another which ones were 
3 actually on board a t  tha t  point? A. Possibly going to work for the warehouse 
4 A. Correct. 
5 Q. And then you s lept  on it and ;hen called Q. Did they t e l l  you that you might be able 
6 t h a a t  quarter t o e i g h t  the next day? 6 t o  go to  work for  the warehouse? 
7 A. Yes. A. No. I just know the company. I'm very 
8 Q. And told  t h a  you would accept? 8 familiar with the cwnpany and the workings of the 
5 A. Yes. 
10 Q. Did you talk to  anyone else a f t e r  -- Q. And you've already kind of t e s t i f i ed ,  
11 f r a  the time that meeting ended, unt i l  the following 11 you weren't rea l  familiar with Hesco, were you? 
12 morning, regarding what they were proposing? A. No, I wasn't. 
13 A. I talked to  Brady about it a l i t t l e  bit ,  Q. las that an issue? Pas that a factor in  
14 yes. 
15 Q. And what -- describe that conversation A. &ll, I sure don't want to move to 
16 to me. 
17 A. He told me that he had already accepted Q. Has k s c o  asking you to  move to  Seattle? 
18 a joh, with them. A. No. No, but I mean, i f  I was going to 
19 Q. On the lath? 19 advance with Wesco, I would have -- I see that I 
20 A. That was the evening of the 18th, yes. 20 would have probably had to  have lnoved to Seattle, ad 
21 Q. I see. Did that  influence your decision 21 I really -- Seattle wouldn't be anyplace I would want 
22 one way or the other? 22 to live. Salt Lake I could deal with. 
23 A. Not really. Q. Did you have any other issues lrith L s c o  
rnvn Y Y  
2 develop any issues with t h a .  
Q. #hat were you te l l ing cnstcaaers about 
Q. Did you talk to  anyone else besides 
Q. You didn't know what Travis Dayley was 
Q. So if you would have been the only one 
18 to  make the switch, i t ' s  your testimony that  you 
19 would have s t i l l  done i t ?  
A. Yes. I don't mind a challenge. 
Q. Were they going to  pay you more money? Q. Had you -- you said you foresaw s m e  
A. He said, I don't know what you're 
23 making, but your pay will not decrease. 
Q. So what motive would you have had to  
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A .  h-h. But I hadn't run into an issue Q. Did he mention where he had gotten the 
3 where I needed something overnight either. 3 l e t t e r ,  or i f  he had ccae up with it on his own or . .  . 
Q. After yon accepted the job offer  on the A. He didn't say. 
5 morning of the 19th of Angust 2005, did you talk to  (Deposition EPhibit No. +-004 was 
6 any of the employees in  the Twin Falls store marked for identification. ) 
7 regarding your Qepar tm? Q. (BY M. BRUNW You've just  been 
A .  Later on in the day, yes. 8 handed what's beenmarkedasDepositionErhibit 
9 Q. #ho did you talk to  and when did that 9 t-004. I s  that the l e t t e r  you were referring to  just  
10 h a p ?  
11 A .  I don't remember an exact t h e ,  but I A. Yes, that i s .  
12 talked with Travis, arid I talked to Joel, arid I Q. And did you fax the l e t t e r  yourself? 
13 talked with hve,  ad they a l l  said that they were A. We faxed them as a group. 
13 making the switch, also. Q. Do you know who actually sent out the 
15 Q. Okay. And had they already mde the 15 fax? Were you there, then, when the f a r  went out 
16 decision, then, prior to your conversation with the,? 
17 A .  Yes. 
18 Q. Did they t e l l  you how that m e  about? Q. And rho was with you a t  that time? 
19 A. That they had had a aeeting after nine. A. Travis hyley, Joel Johnston, hve  
20 Q. So they also had a reebng on the la th ,  
21 a s  f a r  a s  you know? 
22 A. h-h. Q. Here those a l l  the eaployees of the Twin 
23 Q. With Holley and -- Holley Ernest and Tola 
n n r r  d ,- 
Y 0 
A .  What, did I pack their bags for them 
Q. Yeah. Did you help that  i n  any way make 
7 was going to have? 
Q. Try to  persuade the,? A. I guess they were going to have to hire 
A .  No. Whatever decision they mark was 
10 their decision. 0. You understood that  it could have a 
Q. And did you -- how did you l e t  Wesco 11 f a i r l y  significant financial impact; r ight? 
12 know of your decision? A. I really didn't think about that part of 
A .  Fa.xed a resignation letter to them. 13 it as much as I -- like I say, when I m&e my 
Q. And did you draf t  the l e t t e r?  14 decision, it was to -- for bet temnt  of myself. 
A .  No, I did not. Q. And when you say it was for  the 
16 betterment of yourself, it wasn' t necessarily because 
A. I t  was -- I believe it was drafted by 17 Wesco was doing scaething wrong, or  that you were 
18 having issues with thm,  it was more because you 
Q. So Travis Dayley actually gave you the 19 thought you had an opportunity to  advance with -- 
A. Automotive Faint Warehouse, yes. 
A. He had drafted the le t ter  that he had Q. And who hired you? Was it htolaotive 
22 Paint Warehouse, or  was it Paint & Spray Supply? 
A. Aotomotive Paint Warehouse doing 
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the sane? 
A. Yes. Q. And do you remedm which ones you 
Q. Same people ovn both ent i t ies?  3 contacted f i r s t ?  
A. Correct, yes. A. Marky's Autobody. 
Q. And those people are Holley Ernest and Q. Anyone else? 
Tm Davis? A. That was it. 
A. Yes. Q. So they were an important customer? 
Q. Exhibit i-004, the l e t t e r ,  t ha t ' s  your A. That, and they're friends. 
signature above #Jeff Peckn; right? Q. #hat did you t e l l  them about your 
A. S l q y  as it, yes. 
Q. And i n  the l e t t e r ,  and I 'll jus t  read it A. Told thm that I had chosen to make a 
to  you, it says : V i t h  the buyout of P a n t  & 12 switch and that I would be changing -- that I was 
E q u ~ p e n t  Supply by the Yesco Group, my loyalty with 13 changing cmpanies. 
David and Art Guissi i s  no longer an issue with Q. Did you t e l l  thm that all of the 
moving on." 15 eslployees from Twin Palls were swltctung? 
Did you f e e l  a sense of loyalty to those A. I believe so. 
guys? Q. Did you t e l l  -- dld you say anything 
A. Yeah, because they brought me back into 18 about Wesco during that  conversation? 
[he industry. A. Yeah, that I was no longer employed with 
Q. %en M. -- was it Gi1 -- what's hls 
l a s t  name? Gil Shaw hired you -- Q. Anything else? 
A. Yes. A. Not that I r&r. 
Q. -- back i n  2002? Q. I s  Relesco a large cqmy? 
A. Because I enjoy the industry. I like 
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Q. Had you heard anything about Hugh 
2 Barkdull d i n g  the switch before you decided on 
3 switching to  Paint & Spray? :j 5 A. No. 
Q. Had Brady told you of other employees in  
6 the B i n  Falls or the Idaho Falls or the Pocatello 
7 stores that were thinking of switching? 
8 A. No. 
G Q. So all the information you had was based 
10 on what Mr. Ernest and Mr. Davis had told you a t  that  
11 August 18th meeting? 
12 A. Yes. 
13 Q. Where was that lneeting held? 
14 A. Perkins in Eurley. 
15 Q. And it was just you three there? 
16 A. Yes. 
17 Q. After you told -- you placed a phone 
18 ca l l  t o  Mr. Ernest t o  t e l l  him you would accept; 
19 right? 
20 A. Yes. 
21 Q. After you made that  phone ca l l ,  did you 
22 contact any c u s h e r s  t o  t e l l  them you would be 
23 switching q a n i e A  
24 A. I didn't contact any customers and t e l l  
25 them I was switchinq until Saturday, the 20th of 
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A. I would say ma* they're a medim-sized 
company. 
Q. ID the paint and spray industry, you 
would characterize them as a d m - s i z e d  cmpany? 
A. Yes. 
Q. And hoa does that q a r e  to  Paint & 
Spray? 
A. Probably size-wise, a b u t  the sane. 
Q. How a b u t  service-wise? 
A. %ll, I like to hope that here in Twin 
Falls we give better service than they do, but.. . 
Q. So when you worked fo r  Paint & E p a i p t  
i n  Twin Falls,  you probably l i l e d  to  think that  Paint 
& Equipment had bet ter  service? 
A. You always l ike to think the corspany 
you're working for gives better service. 
Q. Sure. 
A. You like to think you're the best 
attorney, don't you? 
MR. HAMINS: Why are you looking a t  me? 
THE WITNESS: I mean, you like to think 
you're the best, plain and s i q l e .  
Q. (BY MR. BRUNW) Okay. A n w n g  else 
you told M k y ' s  Antobody? 
A. Just told t h a  that I had made a switch, 
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Q. -- to h i n t  & Spray. 
Did you t e l l  thera you were going to  be 
7 working fo r  Holley Ernest? 
A. Yes. As a matter of fact, he met with Q. And did you enter into thosa a g r w e n t s  
9 on behalf of Paint & E q u i p a t  while you worked for 
Q. Okay. So who else cane with you? 
A. Or I introduced hin to Holley. 
12 Q. Okay. So they hadn't net h n  before, as 
13 fa r  a s  you knoa? 
14 A. Not as far as I know. 
15 Q. Did Brady cme -- Brady Barkdull come 
16 with you? 
17 A. No. 
18 Q. Did you t e l l  then that Brady Barkdull 
19 was also making the switch? 
20 A. I believe so. 
21 Q. Did you t e l l  t h a  that most of the Idaho 
22 Palls and w s t  of the Pocatello employees had also 
23 switched over? A. Correct. 
24 A. Possible. Like I say, it's beer1 10 Q. Do you ever run into situations where 
nnrr c c  rnvo J u 
2 f m  you, but I'm going to  s t i l l  use the equiparent? 
A. I don't recall. 
Q. But it was implied; right? I mean, all Q. And can you think of any offhand? 
A. Yeah, there have been a few instances 
A. Yeah. I mean, like I say, it's -- I 6 that I've had. In fact, I've had instances where 
7 I've put equipment in, ad a shop buys frm smebody 
Q. Did that give them cause for any concern Q. And what have you done? 
A. Mare or less just let it slide. 
A. Well, they just wanted to make sure that Q. And why do you do that? 
A. Because it 's a small cmunity, and you 
13 don't want to upset the customer arid burn a bridge. 
Q. Because you had a -- not only were you Q. But a t  leas t  i t ' s  your understanding 
15 that you could -- you had a right to  cme and get 
16 that equipment i f  they stopped buying f r a t  you? 
A. I had taken care of their business, 
Q. You mentioned you can think of some 
Q. Have you told any custopaers disparaging 19 instances. #hid custmers were those? 
A. One of the ones I had when I worked for 
A. Not that I recall. 1 . Auto Wy Paint h Supply was Snake River Autabody. 
Q. Have you told any custopaers they don't Q. How about more recently with Paint & 
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A. Just looking through s tu f f  t o  f ind tha t  
Q. Delete anything off the cmputer? Q. And you're referring to the two things 
4 you brought in today? 
Q. Copy anything off the cmputer? 
Q. Did you talk to any other Paint & 
Q. Print anything off the q u t e r ?  7 Equipment employees regarding your deposition? I'a 
8 A. No. 8 sorry, I'R getting them confused, which has been 
9 Q. Did you take the Rolcdex? 
10 A. No. I don' t have a Rolcd~x. Did you talk to any other Paint & Spray 
11 Q. Uas there a Ralodex in the Twin Falls 11 Supply eteployees, prior to your deposition today, 
12 store that you were aware of? 12 regarding what you were going to be talking about? 
13 A. Not that I know of. A. No. Because I didn ' t  know what I was 
14 Q. What type of cnstcmr infomation did 14 going t o  be talking about until I got here arid you 
15 they maintain in the bin Falls store? 15 star ted asking me questions. 
16 A. I don't know. I wasn't i n  the s to re  Q. Did you talk to Brady when you got 
17 tha t  often. 17 the -- when you were advised of the -- that you were 
18 Q. Did you do any paperwork associated with 18 going to have to m e  to do a deposition, did you 
19 servicing customers? 19 tall: to Brady Barkdull about having to cme to a 
20 A. Yeah. 
21 Q. What type of paperwork rould you do? A. Yeah, because he said he was going t o  be 
22 A. Conditional use contracts arid bi l l ing  
23 once in awhile. 
Q. Were the files maintained at the office A. No. How w u l d  I review anybody's 
4 deposition? I haven't seen anytixng. 
Q. Okay. So the only things you reviewed 
Q. Did you take any of that inforaatlon? 6 to get you ready for your deposition today were the 
7 tslo documents you brought in? 
Q. Didn't take any custmer lists? 
A. No. Wtomer lists that I have is i n  my 
(Deposition Exhibit No. t-005 was 
marked for identificatian.) 
A. My delete button don't work. Q. (BY M. BRUNSON) You've just been 
THE WITNESS: Can I get  some water? 13 handed what's been marked as Deposition Exhibit 
MR. ERUNW: Sure. I f  you want t o  take a 
A. (k~amining documents) Okay. 
THE WITNESS: I just need a glass of water. Q. Have you had a chance to revzew that? 
MR. ERUNW: Yeah, l e t ' s  take a break. And 
18 I do have s m e  more questions for you. Q. And I ' l l  just represent to you, thls is 
( A  br ief  recess was taken.) 19 a custom list that was produced in discovery in 
(Travis b y l e y  joins the deposition.) 20 this matter by your attorney in response to requests 
Q. (BY MR. BRUNSON) Did you review any 21 .we had of a current custmer list for Bin Palls, for 
22 documents prior to your deposition today? 
A. What do you mean "review"? Do all of these customers listed on Twin 
. Dld you look at any documents prior to 
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2 cover every cktwler for the Twin Falls marketplace, 
3 so... 
3 Q. Okay. Hhich ones do you recognize a s  Q. Have you explained the deta i ls  of the 
5 being cnstataers? Or it might be easier just  to tell 5 lawsuit to them or.  . . 
6 me which ones you don't recognize a s  being cnstcspers. A. Basically that I'm being sued for 
7 A. Well, i t ' s  about a half-ad-half spl i t  
8 on here. Q. What else have you said about Uesco? 
9 Q. Okay. So you recognize about half of A. That they s t i l l  owe me money. 
10 them -- Q. What else have you said about Wesco? 
11 A. Yeah. A. That would be about the size of it. 
12 Q. -- as  being custmers? Q. And which c n s ~ s  have you made these 
13 A. Right. 13 type of representations to? 
14 Q. Out of the half you recognize, were A. I'd say probably Harky's, Gaylon's, 
15 those all cnstmers of Paint & Equiptent before you 
16 l e f t  Paint & E q u i p a t ?  Q. Anyone else? 
17 A. No. A. Not that I can think of. 
18 Q. Which ones were not? 18 . Q. And were these a l l  fomer custmers of 
19 A. I don't believe Ashley Hauser was. 19 Paint & Equipment, Wesco? 
20 Q. And just so we're clear fo r  the record, 
21 you believe Ashley Hauser i s  a new c u s h e r  you got Q. And they're a l l  now c u s h e r s  of Paint & 
22 a f t e r  you worked for  Paint & Spray that wasn't a 
23 Paint & Equipent custmer? A. Custmers of Paint & Spray Supply arid 
24 A. He night have done a couple of cash 24 Wesco. They s t i l l  have accounts with Wesco, too. 
- , . 2-g-r L L  
- 2  L W U  "" 
2 i s  new. I don't know i f  Fortunato Miranda had one or 
3 not; I'm not positive. A. Yes, I would believe they do. 
Q. And maybe just  t o  speed things up, Jeff ,  Q. Hov much were -- how much business, 
5 l e t m e  just  ask you: Are t h e m j o r i t y o f  the 5 approximately, was b r k y ' s  giving you while you were 
6 customers that you identify on here a s  being current 6 eteployed by Paint & E q u i p t  and ksco per month? 
7 Paint & Spray custosaers, were those Paint & Equipment I'm sorry, b r k y ' s  you already t e s t i f i ed  
e custmers M o r e  you l e f t ?  8 it was 5,000 before, 5,000 af ter .  
Q. I s t h a t a y e s ?  Q. WBat about Gaylon's? 
A. Couple thousad a month. 
MR. HAWKINS: I t  was a "yes, probably." Q. Are they -- and now are they currently 
THE WITNESS: Yeah, "yes, probably." 13 giving you a couple thousand a wnth? 
Q. (BY M. BRUNSON) Out of a l l  these A. They have actually increased. 
15 custcners l i s t ed  on here, have you told them, any of Q. How much are you gett ing from Gaylon's 
16 the customers l i s t ed  on h s e ,  negatlve things about 
A. Not that I recall. 
Q. I s  it possible, then, that you have 
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A, Yeah. iie asked me i f  he could meet me 
they have sued you, and also because they owe you 
money. a. Okay. Is that when he set up the dinner 
A. Correct, 4 meeting where he offered you a job? 
Q. And m particular wlth &rkyfs, you 
t e s t l f l ed  that you actually showed them a copy of Q. And it looks l lke  -- i f  you look, again, 
your employment agrement. 7 on the 18th a t  3:25, and again a t  4:23, looks l i k e  
A. They were riding in  my pickilp with me, 8 there was a couple of ca l l s  between you and Brady 
and it was laying on the seat, yeah. 
Q. Okay. 
(Deposition Exhibit No. 4-006 was Q. Do you r a & r  what you guys talked 
w k e d  for identification. ) 12 about during those? 
Q, (BY MR. BRWSON) Okay. You've just A. Smething to  do with a customer. I'm 
been handed what's been marked a s  your Deposition 14 trying to reme&er. I know I had something going on 
Exhrbit No. *-006. Do you recognize that? 15 with one of my customers, and I was asking -- we were 
A. Yeah. That's the one I just gave you a 16 talking &out it, and I 'm trying to remember what it 
l i t t l e  while ago. 
Q. Are those the c e l l  phone records from Q. But you don't rmember a s  you s l t  there 
August of 2005? 
A. Yes. A. No. Like I say, i t ' s  -- 
Q, And those are the c e l l  phone records you Q. Did Brady Barkdull, during that  
were referring t o  ear l ier  when you tes t i f ied  that 22 conversation, mention the fac t  that he was 
on -- a t  7:45 on the 19th you talked to  Mr. Ernest r from Holley Ernest a t  tha t  time? 
and accepted his  offer of mplopent?  
A. IEtamininu docmnts)  Yes. 0. Did he even talk about th i s  plan that  
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1 Q. Al right.  Do you recognize the numher 
2 208-251-5130? 
3 A. Repeat that. 
4 Q. Do you -- are you familiar with whose 
5 phone number 208-251-5130, do you know whose phone 
6 number that  i s?  
7 A. Yes. 
8 Q. Whose i s  that? 
9 A. That was a cell  phone for Erady 
10 Earkdull. 
11 Q. Okay. And the number 801-205-8237, do 
12 you know whose phone number that i s?  
13 A. Run that by me, again? 
14 Q. The phone number 801-205-8237, any idea 
15 whose phone number that  i s?  
IF, A. Mot rlgitt sffiand, no. What date are 
iS you -- 
18 Q. Well, I jus t  -- i f  you want to  look a t  
19 August 18th, 2005 a t  4:29 p.m. 
20 A. (kxaaining documents) I think that one 
21 would be probably Holley's. 
22 Q. Okay. Do you remember that -- l t  looks 
23 l lke  lt was an incoming ca l l .  It looks l ike  lt 
24 lasted about two mlnutes. Do you remember what you 
25 guys talked about during that conversation? - 
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1 was now fomulated? 
MR. MgINS: Object to the form. 
Q. (BY MR. BRUNSON) And again, the f i r s t  
5 time you heard about anything regarding a plan or  a 
6 switch of employgtent was from Holley Ernest and Tom 
7 Davis a t  tha t  meeting? 
Q. When he called you ear l ier  that day, did 
10 he indicate that ' s  why you guys were going to  be 
Q. Were you wondering or  curious or  -- 
A. Curious, yes, but, you know, I had no 
9.  You hadn' t heard any rumors or  anythlng 
Q. Whose idea was it t o  leave effective 
20 Angust 19th a t  5 o'clock p.m.? 
A. Mine, as far as myself. 
Q. Well, did you jus t  -- why did you reach 
23 that decision? 
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1 have for now. So if you have any? 
2 to work for a competing company. MR. HAMINS: No. 
3 Q. And when did you make -- MR. ERUWSON: Clkay. We're done. Thank you, 
4 A. I felt I would be doing them 4 
5 disservice. (The deposition concluded at 1133 a.m.) 
6 Q. And when did you &e that decision? (Signature requested. 1 
7 A. %en I decided I was accepting the 
8 position. -IEW 
9 Q. And when did you start employment for 
10 Paint & Spray? 
11 A. The following day. 
12 Q. When you made your dacision to  W n a t e  
13 effective 5 o ' c l c d  p.m., were you aware that that ' s  
14 what a l l  the other q l o y e e s  were doing who were 
15 leaving the %in Falls office? 
16 A. No. I had already &e my decision arid 
17 then fwnd out that they were doing the same thing. 
18 0. So it was just  a coincidence that you 
15 a l l  came up with the same t ine  to leave? 
2 0 A. Felt it would be best that way, yeah. 
21 Q. Okay. %en did you becw aware that 
22 you were a l l  -- happened to  decide to  leave on the 
23 same day a t  the same time? 
DIII=F 7.4 
L I L U Y  I 7  
A. I went to the store, and everybody else 
2 said Friday was their last day. STATE OF 
Q. And i s  that when you got the l e t t e r?  COUNTY OF 
I ,  JEFFREY PECK, s a y  t h a t  I  am t h e  w i t n e s s  
r e f e r r e d  t o  i n  t h e  f o r e g o i n g  d e p o s i t i o n ,  t a k e n  t h e  
23rd day o f  June 2006, consisting o f  p a g e s  numbered 1 
A. That's uhen I saw Travis' copy arid asked t o  75;  t h a t  I have read t h e  s a i d  d e p o s i t i o n  and know 
t h e  c o n t e n t s  t h e r e o f ;  t h a t  t h e  same a r e  t r u e  t o  my 
7 h h  if he could make me a copy, yes. knowledge, o r  w i t h  c o r r e c t i o n s ,  i f  any,  a s  n o t e d .  
Q. And a t  that  time YOU were s t i l l  aployed Page Line  s h o u l d  Read Reason 
5 by Wesco Paint & Equipment; r ight? 
JEFFREY PECK 
Subscr ibed and sworn t o  b e f o r e  me this 
2006, a t  
( S e a l )  Notary  P u b l i c  f o r  Idaho 
Q. Did you ever have any conversations with MY commission E x p l r e s  
3 Hugh Barkdull regarding your decision? 
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MPLOYEE 
G R O U P  
COPY 
ACKNOWLEDGEMENT 
I hereby acknowledge that I have been k n i s h e d  with the latest Employee 
Handbook published by Wesco Autobody Supply, Inc. I further understand and agree to 
. read and adhere to the policies and procedures in said handbook. 
It is further understood that this booklet is not a contract, but is intended iolely to 
give a short description of the working conditions at this place of employment. Any oral 
or written statements to the'contrary are heres) disavowed and should not be relied upon 
by any perspective or'existing employee. 
L . 
If a polioy is amended, added or deleted, it will be posted on cdmpany bulletin 
boards. It is the responsibility of the employee to ,maintain the handbook by inserting 
new or revised pagesand destroying the old pages. 
* 
The contents of this booklet are discretionary and subject to change by the 
President of the company. . 
I, the undersigned, hereby. acknowledge' that my employment with Wesco 
Autobody Supply, Inc., is kmployment-at-will under the laws of the ~ k t e  of Idaho. 
Idaha State recognizes the doctrine of employmerit-at-will which means that either .party 
to the relationship can terminate the employment with or without notice and with or 
without cause by either party. I W e r  acknowledge my employment with Wesco 
Autobody Supply, Inc., will remain employment'at-will notwithstanding any other oral or 
writfen statement made by the company prior to, at or following my date of employment. 
Dated: , 2 0  .) 
Employee Signature . 
I 
Dated: , 2 0  
Witness 
. This Publication supersedes all previous handbooks; and shall be only a guide to 
the working conditions at this place of employment. and subject to change at the 
discretion of the President of the company. . . . 
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EMPLOYMENT-AT-WILL 
It is the policy of Wesco Autobody Supply, Inc., that all employees who do not 
have a wrlaen employment agreemellt- are einployed at the will of the company for an 
indefi~iite period. Employees may resign froin the company after proper notice and may 
be terminated by the colnpany at any time, for any reason, with or without notice. 
This policy shall iiot be modified by any statemeilts contained in einployee 
llandbooks, employment applications, company recruiting materials, company 
inemora~ldums or other material provided to employees in connection with their 
employment. Also, those documents shall not create an expressed or implied coiltract of 
employment. 
Coilipletion of an orientation period or conferral of regular status shall not change 
an e~nployee's status as an employee-at-will or in any way restrict the conipany's right lo 
terminate such an employee. 
Nothing contained in the company manual, employee handbooks, employment 
applicktions, company memorandums or other material provided to employees in 
connection with their employmelit shall require the company to have "just cause'' to 
terminate an employee or otherwise restrict the company's right to terminate an employee 
at any time or for any reason. Statements of specific grounds for termination set forth in 
this handbook or elsewhere are not all inclusive and are not intended to restrict the 
company's right to terminate-at-will. 
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686 
I hcrcby acknowlcdge that I have been furnished with the larest Employee 
Idandbook published by Wesco Autobody Supply, Inc. I hrthcr undernand and agree ro 
, read and adhere to rh t  policies and procedures inmid handbook. 
- It is fUr&her understood that this booklet is not a contract, but is intended iolely to 
give a short description of the working conditions at this place of employment. Anv orit 
' 
or written statements to thecontrar). are here& disavowed and should not be relied upon 
by any perspective or -existing employee. ' - 
I f  a policy is amcndcd, added or deleted, it will be posted on & m h y  bulletin 
boards. It is dK responsibility of the employee to maintain the handbook by inserting 
new or rec-ised pages and d ~ t t o ~ i n g  the old pages. 
The contents of this booklet are: discretionary and subject to change by the. 
President of the company. 
-. 
I, che undersigned, hereby - ackaowledge Lhilt my ernploymcnt with Wesco 
Autobody Supply, Jnc., is employment-at-wilt urider the laws of rhe ~ t & e  of Idaho. 
I d a h  State recogniz.~ thc docnine ofknployrneat-&-will which meirk that either-piu~y 
ro the relationshjp can terminate the employment with or without notice and with or  
without cause by cithcr party. 1 fipther acknowledge my 'employment 'with Wesco 
Autobody Supply, Inc., will remain empioyment=at-will notwithitanding any other oral or 
writfen statement made by the company. prior to. Bt o r  following my date of  employmext. 
Dated: ,20- -. 





. This Publicauon'supersedes all'previous handbooks; and shall be only a guidc to 
the working conditions at this place of employment- and subject to change at ellc 
discretion of the President of the company. - 
. . 
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EMPLO ENT-AT- WILL" 
It is the policy of Wesco Autobody Supply, Lnc., that all employees who do not 
have a written empiommt agreement are employed at the will of the company for at~l 
indefmife period. Employees may resign from the campany aRw proper notice and may 
be temimtsd by the company ar any time, for any reason, with or without notice. ' 
This policy shdli not be modified by any statements contained in employee 
l~mdbookn, employment applications, compmy recruiting matcriats, company 
memorandms or other material provided to employees in connection with their 
e m p l o p a t .  Also, those docmxents shall not create an expressed or implied contract of 
employment. 
Completion of an orimwon period or conferral of regular status shall not change 
an employee's status as an empIoyee-@-will or in any way restrict the company's right to 
terminate such an employee. 
N s W g  contained in the company manual, cslployee handbooks, employment 
applications, company memorandus or other material provided to employees in 
connection ~ 4 t h  their employment sb1I require the company to have 'fjust cause" to 
terminate an employee or othenvise restrict the company's ri@t to terminate an employee 
at any time or for any reason- Statmemt~ of specific grounds for lennination set forth in 
this handbook or elsewhere are not all inclusive and are not intendcd to rcstrict the 
company's rj&t to terminate-atatwill. 
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ANTI-HA SS T 
Wesco Autobody Supply, hc .  is mmittcd to providing a work environment free 
from mla~qul discrimination and hmassrncnt based cm the employe's gender? mx, 
religion, national origh, marital s W w ,  disabilip, age ar other protected status. All 
mployees arc expected ro behave in such a way that 'tfjey da not expose themselves or 
Wcsco Autobdy Supply, Inc. i a  charges of d i d i n a t i o n  or  harassment. h addition, 
ntawgement L expeaed to intewene if inappropriate behavior is uritnessed that could be 
considered harassmat, and reqond appropriately if a complaint of harassment is 
received. 
Namsment can take many farms and can include slurs, comments, jokes, 
humdorrsz mwelcome compliments, pictures, cartoons, p& or other verbal or 
physical conduct wl~icl~: (1) has the purpose or effect af cratii~g an intinrjdating, hostile 
or o E m i v e  working mvirommt; (2) bas the purpose or effcct of unreasonably 
interfizzring with an individual's work pd-a; or (3) otherwise masonab ly  aff-ects 
an individual's employment oppo*ties. 
SEXUAL HARASSMENT is a type of harassment and occurs when rhe verbal 
and physical conduct desaibed above is sexual in or is gender-based, X I I S  is, &ted at a 
person because of their gender. SexW harassment exists in the workplace when ( I )  
submission to rtze conduct is either explicitfy or irzkplicitly a term or condition of 
empioyrnenf; (2) submission to or rejection of the conduct is used as a basis for 
employ men^ decision affecting such individual; or (3) the conduct unreasonably 
interferes with the individual's job performance or creates a work environment that is 
intimidating, l~stile or offensise: 
Sexual harassment includes unwelcome: verbal behavior such as commmts, 
suggestions, jokes or  derogatory remarks based on sex; physical behavior such as pats, 
squeezes, repeatedly brushing against someone's body or impeding or blocking norma) 
.rvork or movement; visual harassment such as posting sexually suggesting or derogatory 
pictuzs, cartoons or dhwbgs, even at one's work station; sexual advmces, pmisu~ie for 
sexual favors and/or basing employment decisions (such as an employee's pecfomance 
evaluaiions, wurk assignments, or advancement) upon the mplo3-ee's acquiescence to 
sexually harassing behavior in the workplace. 
If an employee feels they or another employee has been harassed, they should 
report the incident in writing immcdiatcly to Human Resources Manager or to any 
company supervisor with whom they feel cornionable discussing the matter. It is 
important that such situations be identified and reviewed so that improper action can be 
corrected Your concern will be i.mYestipted impartially with rearonable efforts to 
maintain confidentiality and you wili not suffer retaliation for reporting such concerns. 
Any management s t a f f  or ltourly employee who is found guilty of a violation of 
this policy will be subject to disciplinary action, up to and including dismissal. 
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RULES OF CO UCT 
Wesm Autotzody Supply, he., is involved in a highly competitive business in 
which many indkiduals and companies rely on the quality and reliability of our product; 
thus, all employees art expected to provide excellent and reliable pesormance. h y  
failure to meet f25.s hi3h standard is a ~ o u n d  for concern, disci&ne or possible 
discharge. 
\ V m  Autobody Supply, kc, generally ct.ldorses rhc concept of progressive 
discipline. The decision to use progtcssive discipline and the nature of progressitre 
discipline is at the sole &iseretion of magement .  At1f decision by management lo 
implement progressive discipline in no usy a [ e s  or discharges an employee's sratus as 
an at-will employee. Discipline less than termination may ti&e &e f a m  of a verbal 
vi-arning, a written vvarnhg, a perfomam appraisal indicating substandard performance 
in one or mare areas, probation or swpmsion- W%ch of these options is chosen or 
whcther any. of them are used prior to termination, is the salt decision of management. 
The evaluation of the seriousness of the offense will be made solcly by management. 
There are certain kinds of actions that m o t  be permitted to occur because &f 
their unfair impact on customers, suppliers or co-workers. Such offense may r d t  in 
discharge on the first oocunence. Some examples of such offk~ses are: 
Violation af the Company's Safety Policx 
Failm or refusal to a n y  out job assignments and management requests; 
ISnauthorizcd release of Company's information; 
Falsification of any work, persoml or orher Company recprds; 
Removal of Company property without permission; 
Unauthorized taking of company funds or property or unauthorized charges 
against a Company Account; 
Dishonesty, 
Discrimidon against OT harassment of cn-workers; 
Possession, consumption or being under the influence of alcohol or a confrolted 
substance at wark or company premises; 
Dediberate damage to Company property; 
Fighting or threatening to fight another employee; 
Participation in a business directly competing ~5th the Company; 
Serious misconduct of m y  kind. 
These Examples are not all-incIusive; u&er behaviar may also lead ro discharge on [he 
fiat occmence. 
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There are other actions thaz should not oc~ls, but normally it is eithcr tbe repeated 
occunence of the action or the commission of more than one ogense that results in 
termination. For such actions, an employee normally will receive some Iesser discipline 
prior to discharge. Such examples of such offenses are: 
Inefficient pe;forma.nces of an assigned duty of responsibility; 
Substandard performance of an assigned duv or respansibilit).; 
-4bsenteeism or tardiness in reporting to work or returning from rest periods or 
meal periods; 
Failure to report an absence in accordance with Ihe absenteeism policy; 
Carellessness or negligence on the performance of an assigned duty or in the care 
and use of Company property; 
Swmring or abuse while on Company premises; 
Sleeping on the job; 
Violation of Company Policy. 
Once again, these examples are not aII-inclusive; other behavior may atso be grounds far 
discipline or discharge. 
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ATTENDANCE 
All employees will b v e  a set schedule with a scheduled s t a t  time, lunch, and stop time. When 
you clock in you shbutd be ready for work 
The store Manager subinits the schedule to the office. Your rime card will be compared to this 
schedule and you will be considered tardy when you arr: late for your schcdufed start time, 
If you b o w  you will be late in the morning, or you arc sick and unable to work, you should 
contact your Manager no lam than your normal start time so he will know when to expect you. 
Failure to cantact your Manager within one-half hour of your start rime will be considered an m- 
excused absence. 
Failure to notify your Manager dirrclhr lie. Talkiag to them. not be caIPna a co-worker to 
relay the message1 will be considered an unexcnsed absence. 
Everyone must takc lunch; Imch times are rotated with other employees and arc af the same timc 
ever)- day. Luaches are m be: taken in the lunchroom or outside the store, not at the counter of 
the store. This prevents your co-workers from perlForming their job and looks unprofessional to 
the cusiorners, as they may not be aware that you are on lunch and may wonder why you aren't 
helping thm. Lunches in excess of your Iunch break time, not previously approved by your 
Manager, will be considered as tardiness and may be considered an unexcused absence- 
Regular attendance is an essential condition of ernplo~ment at WESCO. Unscheduled absences 
affect the quality of service to our customer, our feIlow employees and the profitability of our 
Company. 
Elnployees are entitled to paid sick leave after 1 year of employment (see W198 vacation). Full- 
time employees will accmub2c 3 In hour of sick leave per month for each fit11 calendar month 
of employment. Pan-time employees will accrue sick Ieave each month based on the number of 
hours worked. Sick leave may not be used in advance; sick leave is accrued the prior year and 
does out carry over to *e next year. 
Sick leave helps ensure our employees against loss of wages and is used for the following 
purposes: Medical, dental and optometric appointments; personal illness or physical disability 
and that of the employee's immediate family requiring can= by The employee. An employee's 
immediate family refers to hider spouse, son, daughter, brother, sister, parents a d  
grandparents. WESCO will deduct from the empio).ee's accrued sick Icavc ihc exact number of 
hours the employee was absent during work hours for the aforementioned reasons. Under n~ 
circumstances will the employee be allowed to make up any time lost in lieu of deducting the 
time h m  their accrued sick leave. Employees must make cvery effort not to schedule 
appointments, which require absence during work hours, on Mondays and Fridays, and to 
schedule them as late in the afternoon or early morning if possible. Any time off requested must 
be pre-approved by the Managcr/Supervisor and the Personnel Departmat Preferably at lcast 2 
weeks in advance if possibIe. 
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In the case of death of an immediate f m i l y  member (as defmed above), employees shall be 
entitled to paid leave allowing them rt, usilize any accrued sick time. In the case. an employee 
needs time off to attad the h e r d  of someone who is not in h ide r  immediate famiIy, the 
employec may bc permitted time olf without pay. The number of days to be allowed in both 
cases will be detemined by Personnel and the employee's MmagerlSupervisor. 
FOLLOWWG STEPS MAY BE TA FOR DISCELmARy ACmONS: 
Mmagmeni may, at their discretion, termimte an mployee at ans t h e  during this process. 
Ahmteeisnr %will be - idad  excxzssive xvhen an employee has more than three unschedrrled 
occunences (nut three consecutive days) within a six-month period. Employees uzho are absent 
due to illness for more than three consec~tive working days are required to provide the Personnel 
Departinen1 with a leller from &cir attending physician, verifying the need for the absence and/or 
permirting the return to work. After the f&rd umhedded absence (not &id consecutive day) in 
six consecutive months, the NL4NAGEWmpe~or may issue a writtcn warning to the cmploycc 
and provide himher a copy of WESCO l%ttenhce Policy. The employee would be encouraged 
to discuss hislfier attendance pmblems with hidher Na~ger/Suprzisor for the purpose of 
obtaining a solution. Gnschedulcd abscace i s  any absemcc other than pre-scheduled paid 
varatidn time. 
After the f a d  unscheduled absence within six consecutive months, the: employee may be 
pla~ed on probation: 
I .  SIHe was advised of &e WESCO Attendance Palicy on (date of written warningL at 
which h e  a copy of fhe Palicy 'cvas personally given to himfhec. 
2. S/He is being placed on probation for a period of thirty days during which time his&er 
at&adance nceds to improve. 
3. The employee's probation fur attendance influences hislher performance appraisal rating 
and may redwe hidher overall rating; therefkc also reducing the percentage of any 
possible salary increases. 
4. During a probatjooaxy period, if an). assistance can be given the employee by WESCO, 
which may reduce or eliminate the attendance problem, sfhe should discuss it with his/her 
ManagedSupervisor or the Personnel Officer. 
ACKNOmEDGEMEHT: I acknowledge receipt o f a  copy of the Attendance Policy as oi: 
EMPLOYEE'S SIGNATURE SUPERVISOR' S SIGNATCE 
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VEHICLE REGULATIONS FOR OPERATING COWANY VEHICLES 
VEHICLE INSPECTION 
~t the start of each day, a pre-trip inspection is to be performed. 
I. This should indude, but not limited to: 
Seatbelt, ham, lights, turn signals, windshield wipers, tins, fluid levels, gas 
included. 
2. Weekly vehicle maintenance report to be filled out and given to manger. 
ACCIDENTS 
Always call the police, no matter how Illinor the accident. 
Make sure the accident report in your vehicle is filled out cumplcteiy. 
Notify your supwi~or  immediately. 
Wesco ir enroIled in the safety enhancement service houa as DriverCheck. 
By using this system, we we letting the public know that we encourage their 
cotnments, and we are proud of the prufessionaf, courteous driving of our 
employees. Examples are as follows: 
At dl times you will wear a seatbelt. 
At ail rimes p u  will drive the legal posted speed limit. 
Ar all times you will follaw all laws. 
Non-employees in the vehicle are prohibirccb 
Drinking, eating and smoking are prohibited 
Using ceZtular phones are prohibited. 
Dnrgddcohol are prohibited. 
Altercatjons/Road Rage is prohibited. 
Any personal use is prohibited (i-e.. Errands, personal banking, lunch, etc) 
Rcport ixnmcdiateiy to your supervisor =y change in your driving record. 
These examples are not all-inclusive. 
By signing below I havc read and understaud the above reflations and a g e  to 
abide by them. I undersrand and agree if I do not follow these regulations, it may 
be cause for dismissal. 
Signature Date 
Print Name Store 
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POLICY m A I ,  
Employees are entitled ro vacation pay afrer I year of employment. Employees will 
1 accrue vacation pay each month based on the number of hours worked. 
I - 
As stated in tfie current company policy, vacation time is based on years of service as of 
your anniversar_v date. No vacation time is accrued during your first ,vcar of employment. 
On your first anniversary date, you will be credited with one week of vacation ai~d will then 
begin to accrue vacation for the next year. 
n We& 
1 year 1 week 
2 - 10 years 2 wmks 
11 -2oyeKS 3w& 
21 +years . 4 weeks 
The number of hours that you will be paid for oire vacation day will be 
I based on your average hours per weekday in the prior calendar year, round4 
to the  nearest quarter hour, not to exceed 8 hours- The hours used to calculate 
your annual average will include Regular, Over Time, Sick T i e ,  Holidays, and 
I 
I Vacation. These hours are shown on your paycheck d. 
Vacation time off request forms need be submitted and approved by y o u  
! 
immediate supervisor and received by the corporate office at least 2 weeks prior to 
the scheduled time off. 
! Prior to submitting a vacation request, check yaw locafions vacation schedule. Vacation time off is on a come in serve basis. Two people cannot be 
off at the same time in one location. hz the event 2 rime offrequest f m s  are med 
in on the same day, seniority will apply. 
Wesco Autobody Supply, he. 
Benefits 
Medical Insurance Company pays 50% of total premium 
Dental hsurmce Company pays 50% of total premium 
Life Imumce Company pays for $10,000 life policy 
additional life at employee expense 
Paid Vacations 
Years of Employment Vacation Weeks 
1 Year 1 Week 
2-1 0 Years 2 Weeks 
1 1-20 Years 3 Weeks 
2 f + Years -4 Weeks 
Paid Sick Leave 
5 Days annually after 1 year for full time employment 
Paid Holi&ys 
6 Holidays annually after 1 year of employment 
(Memorial Day, Labor Day, Thanksgiving and 3 floating) 
Starting salary: Wili not change 
Hire Date 8/1/2005 - We will use your Paint & Equipment 
consecutive years of employment as a basis. 
40 1 K Retirement Plan: Employer matches 3%, maximum 
employee deferral is 5 14,000. 
P.O. BOX 5003 
LYnWOOD, WA 98046 
(425) 771-0926 
D HOLIDAYS FOR 2005 
Memorial Day Monday, May 30& 
Independence Day Monday, 3uly 4& 
Labar Day Monday, Septmber 5& 
manksgiving Day Thursday, Nawrmber 24& 
Day After manwiving Friday, Navernber 2sfh 
Day 8r;sfiot-e: Ulri-as Eve Friday, December 23* 
HOLIDAY PAY POff CY AS FOLLOWS: 
After 1 year of empfoyment Holidays are paid. 
Partame people receive paid Holidays based on average hours worked. 
To qualifjr for Holiday pay, Employee must, work the working day before and after the 
Holiday. The only exception is pre-approved time off in writing by management. 
CLQSED SATURDAYS (UNPAID) 
Saturday New Yeafs Day January lS[ 
Saturday Befare Memorial Day May 28'" 
Saturday Before Independence Day July iy2"* 
Saturday Before Labor D a y  September 3rr' 
Saturday after Tnanksgiving November 26" 
Saturday Christmas Eve Day December 24" 
Saturday New Yeafs Eve Day December 31" 
INVEMTORY 
June qfh & ll* Saturday 7: 30AN 
December 3'* & 1oU7 Saturday 7:30AM 
NO. 7846  P. 3 
&Ill-2005 
Jeff Peak 
P.0. Box 872 
Burley ld, 833 18 
Lloyd Whit0 , mger How&, John Lindsey 
8todcholderdbwners 
W a c o  ~utobody Supply 
21601 66" west 
Mountlake Temm, WA 98043 
Dear Wesca Group: 
My short time with the Wesm Group has not in anyway been a negative experience 
and 1 regret having to make this diBcutt decision in giving my resignation in such M e ,  
If there w a  a h c e  1 cmld have given you a better wwnhg 1 would have . 
Wrth rhe buyout of Paht & Equipmeat Supply by The Weso0 Group, my loyalty with 
David & A n  Cuissi is ar, lon$a an issue with moving on $ 1  fdhat 1 can better myself 
and career by moving over to a Mereat ~ r g h t i o n  . 
As a reW , r ve accepted anather position and must mfbnn you that effktive 
August 19,2005 , 1 will be f b m  the Wesca Group . 
I hope you can understand my deciskm to I w e  the Wesca Group. 
Outside Sales 
Customer Name 
KODlAK NORTHWEST, INC. *C*D 
HAlLEY AUTO BODY 
SNAKE Rlbfl3 GLASS 
SPWIALW CONTRACTING 
BODY WDF& T0D DE BIE 
S-, IMP. 
T-W INCVRGS 'WEST 
W E R I W  AUTO B O Y  
A M  S T A M  
TERRY ,DOBBS 
TIM PIERCE 
TRAYIS DAYLEY DEMO ACCT 
m N  F k l Q  SIGNS 
 BRA^ KCLURE 
V W E Y  &-'TO BQI2YI BELLEWE 
AbPlSQN COWSON REPAIR 
ADBfS0t9 GDLLlSfON W A I R  RM 
M T  AUfO CEkTER tlk 
C f W W 6 R r j - ~ Y  s F I ~ P  
AMERQ*&PIN&RIPE& PAINT 
ALWT qc ~rnQfirJ c%fTER 





AUTDMC3TIVE & MUFFLER 
IDAHO FARM~MJ~~SALE& 
JAMES: BQL'FBN 
JERUME A@OBOD~/ LNES 
KIM  SEN MEV 
GHEV WILW WTM) 
CHEV f2&i3IUC (TAX) 
L A W  MOTORS 
~mm aSPRAY SUPPLY 
GASP/ ANDERW 
BOISE G A S ~ S  ~ D ~ P Q R A T I Q N  
MAGIC v&J& A&TAL WORKS 
COLLEGE OF SOUTHERNIDAHO 
CREG E CLARD(. 
INTERSTATE WWFACTURTNG INC 
W R Y  CHRIS AUZCI BODY 
LARRY E RIGHARDSON 
FLIGW DOGTQR INC 
FdRlVMATO M~ANDA 
B O W %  MOTORS INC 
DEAN KULM 
DEFBERT BAlR 
bON STARK'S METAL ART 
EDWIN VMQUEZ 
EIARGW TRUCK KmUILDERS 
CASSIA CO JT SCHOOL DIST #I51 
NY'STROM INTERMAT1ONAL 
FAIRBANKS PAINTING 
PRO IMAGE. BODY & PAINT 
GOODE MOTORS AUTOGROUP 
F M K  ROWE 
MARW8 AUTOBODY AND PAINT N W  
M W W S  AUTOBODY & PAINT 
MARWS 6UPER TQW 
MARa'S AUTO BODY ##2 
.c;w PA~ERSON 




H I G W $  AUTOBODY 
HILAND PA1NT AND BUT0 
JUAMHERNAHDEZ 
FETE HINE 





MCKEAN MOTOR SPORTS 
MIKE L, KLQE 
MIKE FULLMER 
MIKEY'S GRAPHICS, JNC. 
MILLER BROTHERS 
MOUNTAIN MWDOW SALES 
NfCOLAS AYQL.4 
QDELL GITTINS 
PIONEER BODY & PAINT 
POWER PLANT LLC 
RHINO LfNfNGSlMAG. VALY. 
RICK'S AUTO SALE 
RO8."GREEN NkSSAN Hu'UNDAk 
ROBERT J. CAPPS 
ROBERT EMERY 
RODRIG0 BERNARDINO 





IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
WESCO AUTOBODY SUPPLY, INC., a ) 




VS . ) 
) 
HOLLY ERNEST individually, AUTOMOTIW3 ) 
PAINT WAREHOUSE, a Utah corporation ) 
d/b/a PAINT SPRAY AND SUPPLY or d/b/a ) 
MID MOUNTAIN SUPPLY, JEFFREY PECK ) MINUTE ENTRY AND ORDER 
individually, TRAVIS DAYLEY individually,) 
JOEL JOHNSTON individually, CHANTIL DOBBS) 
individually, DAVID CRISTOBAL ) 
individually, RYAN NESMITH individually, ) 
JODEE REID individually, CURTIS STAIRS ) 
individually, TIFFANY THOMSEN ) 
individually, HUGH BARKDULL individually,) 
BRADY BARKDULL individually, MICHAEL COOK) 
individually, SHELBY THOMPSON ) 
individually, JENNY HANCOCK individually,) 
KELLY R. MCCLURE individually, JOHJSI DOES ) 
I THROUGH X, MARY DOES I THROUGH X, BLACK) 
CORPORATIONS I THROUGH X, GREEN ) 
GREEN PARTNERSHIPS I THROUGH X AND RED ) 
LIMITED LIABILITY COMPANIES I THROUGH X, ) 
) 
Defendants. ) 
The Defendants' Motion for Summary Judgment and the 
Plaintiff's Motion to Amend Complaint, Motion to Shorten Time, 
and Motion to Strike Second Affidavit of Brady Barkdull came 
before the Court for hearing on July 10, 2006, pursuant to 
notice. Appearing for the Plaintiffs at the hearing were 
Michael D. Gaffney and Jeffrey D. Brunson of Beard St.Clair 
Gaffney McNarnara Calder PA. Appearing for the Defendants were 
Kent L. Hawkins of Merrill & Merrill, Chartered and Randall R. 
Smart of Smart, Schofield, Shorter & Lunceford. 
Prior to the hearing, the Court received and reviewed the 
Motions, the Plaintiff's Memorandum in Opposition to Motion for 
Summary Judgment, the Reply Memorandum in Support of Defendants' 
Motion for Summary Judgment, the Affidavit of Stephen S. Dunn, 
the Affidavit of Curtis Stairs, the Affidavit of Tiffany 
Thomsen, the Affidavit of David Cristobal, the Affidavit of 
Chantil Dobbs, the Affidavit of Travis Dayley, the Affidavit of 
Jeffrey Peck, the Affidavit of Joel Johnston, the Affidavit of 
Kelly McClure, the Affidavit of Jenny Hancock, the Affidavit of 
Holly Ernest, the Affidavit of Brady Barkdull, the Affidavit of 
Hugh Barkdull, the Affidavit of Michael Cook, the Affidavit of 
Jodee Reid, the Affidavit of Craig Russom, the Affidavit of 
Shauntel Bell, the Affidavit of Jeffrey D. Brunson in Opposition 
to Motion for Summary Judgment, the Affidavit of Wes Goodwin, 
and the Second Affidavit of Brady Barkdull. 
At the hearing, the Court heard the respective argument of 
counsel regarding the Motions. During argument, the Defendants 
presented the Court with the case, Cudahy Company v. American 
Laboratories, Inc., 313 i7. Supp. 1339 (1970 Neb.) and an excerpt 
from Williston on Contracts. The Defendants did not object to 
the Notion to Amend. Both parties asked the Court to allow them 
additional time to submit further depositions (recently taken) 
to be reviewed in resolving the Motion for Summary Judgment. 
The Court then ruled as follows: 
1. The Court GRANTED the Plaintiff's Motion to Amend 
Complaint; 
2. The Court GRANTED both parties' request for additional 
time to supply the Court with deposition transcripts and 
authorities. The parties were both given until July 21, 2006. 
At that time, the Court will take the Motion for Summary 
Judgment under advisement. 
As to the Motion to Shorten Time and Motion to Strike, the 
Court GRANTED the Motion to Shorten Time and heard the Motion to 
Strike. The Court now DENIES the Motion to Strike. The 
Plaintiff was given additional time to file additional 
transcripts and/or authorities to respond to such affidavit. 
Therefore, the Court will not strike the affidavit. 
IT IS SO ORDERED. 
DATED July 14, 2006. 
District J U ~ C J ~  
Copies to: 
Michael D. Gaffney 
Stephen S. Dunn 
Randall R. Smart (5295 Commerce Dr., Suite 200, Murray, Utah 
84107) 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AN'D FOR THE COUNTY OF B N O C K  
WESCO AUTOBODY SUPPLY, INC., a ) 




VS . ) 
1 
HOLLY ERNEST individually, THOMAS DAVIS ) 
individually, PAINT AND SPRAY SUPPLY, ) 
INC., an Idaho corporation, AUTOMOTIVE ) 
PAINT WAREHOUSE, a Utah corporation ) 
d/b/a Paint Spray and Supply or d/b/a ) 
Mid Mountain Supply, JEFFREY PECK ) DECISION RE: SUMMARY 
ind~vidually, TRAVIS DAYLEY individually,) JUDGMENT 
JOEL JOHNSTON individually, C W T I L  DOBBS) 
individually, DAVID CRISTOBAL ) 
individually, RYAN NESMITH individually, ) 
JODEE REID individually, CURTIS STAIRS ) 
individually, TIFFANY THOMSEN ) 
individually, HUGH BARKDULL individually,) 
BRADY BARKDULL individually, MICHAEL COOK) 
individually, SHELBY THOMPSON ) 
individually, JENNY HANCOCK individually,) 
KELLY R. MCCLURE individually, JOHN DOES ) 
I THROUGH X, MARY DOES I THROUGH X, BLACK) 
CORPORATIONS I THROUGH X, GREEN ) 
GREEN PARTNERSHIPS I THROUGH X AND RED ) 
LIMITED LIABILITY COMPANIES I THROUGH X, ) 
) 
Defendants. ) 
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The Court heard the Defendants' Motion for Summary Judgment 
on July 10, 2006. The Court then gave the parties until July 
21, 2006 to submit additional information and authorities 
regarding the Motion. The Court received the Amended Reply 
Memorandum in Support of Defendants' Motion for Summary 
Judgment, including Twin Falls Deposition Cites (filed July 14, 
2006) and the Supplemental Affidavit of Jeffrey D. Brunson in 
Opposition to Defendants' Motion for Summary Judgment (filed 
July 19, 2006) . On July 24, 2006, the Court took the matter 
under advisement. 
Now the Court enters its decision regarding the Motion. 
The Court G U T S  and DENIES the Motion as the following decision 
indicates. 
FACTS 
The Plaintiff, Wesco Autobody Supply, Inc. (hereinafter 
Wesco), is a Washington corporation, which owns stores in 
Washington, Oregon, and Idaho. On August 1, 2005, Wesco 
purchased three Idaho stores located in Pocatello, Idaho Falls, 
and Twin Falls from Paint & Equipment Supply-Idaho, Inc. 
(hereinafter P&E) for $2.2 million. Of that purchase price, 
$996,000 was allocated to the purchase of goodwill. Defendants, 
Jeffrey Peck (hereinafter Peck), Travis Dayley (hereinafter 
Dayley) , Joel Johnston (hereinafter Johnston), Chantil Dobbs 
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(hereinafter Dobbs), David Gristobal (hereinafter Cristobal), 
Ryan Nesmith (hereinafter Nesmith), Jodee Reid (hereinafter 
Reid) , Cureis Stairs (hereinafter Stairs) , Tiffany Thomsen 
(hereinafter Thomsen), Hugh Barkdull (hereinafter Hugh), Brady 
Barkdull (hereinafter Brady), Michael Cook (hereinafter Cook), 
Shelby Thompson (hereinafter Thompson), Jenny Wancock 
(hereinafter Hancock), and Kelly R. McGlure (hereinafter 
McClure), were all employed by P&E at the time of the purchase. 
At the three P&E stores purchased by Wesco, Brady was the 
Regional Sales Manager; Hugh was outside sales manager; Cook was 
manager of the Pocatello store; Hancock was the manager of the 
Idaho Falls store; Dayley was the manager of the Twin Falls 
store and handled some outside sales; and Peck was manager of 
outside sales at Twin Falls. The auto body supply industry is a 
technical industry, requiring knowledgeable sales people, and is 
also highly competitive, requiring sales people with area 
familiarity and customer relationships. 
Defendants Holly Ernest (hereinafter Ernest) and Tom Davis 
(hereinafter Davis) are the owners of Automotive Paint Warehouse 
(hereinafter APW) and Paint & Spray Supply, Inc. (hereinafter 
P&S) . At the time of the purchase of the three stores from P&E 
by Wesco, APW was the wholesale paint supplier to P&E. Ernest, 
Davis, APW, and/or P&S were also trying to purchase the same 
stores at that time. It is alleged (though disputed) that 
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day, Ernest met with Cook and offered him a job to work for P&S 
in the same capacity that he had at Wesco; and Ernest and Brady 
met with Rancock and offered her a job to work for P&S in the 
same capacity that she had at Wesco. 
The next day, on August 18, 2005, Ernest met with Dayley, 
Cristobal, Peck, and Johnston and offered them jobs at P&S. 
Brady also discussed resignations from Wesco with Peck and 
Dayley; Dayley told Brady he was going to resign; and Johnston 
spoke with Dobbs about leaving the Wesco Twin Falls office. 
Also that day, Hancock spoke with Thompson and McClure about 
going to work for P&S. 
On August 19, 2005, Cook spoke with Reid, Stairs, and 
Thomsen about working for P&S. Then, just after 5:00 p.m., 
Peck, Dayley, Johnston, Dobbs, Cristobal, Nesmith, Reid, Stairs, 
Thomsen, Hugh, Brady, Cook, Thompson, Hancock, and McClure 
submitted their resignations to Wesco and were thereafter hired 
by P&S. The resignation letters contain identical language. 
Hancock prepared the letter for the Idaho Falls office; Cook 
prepared the letter for the Pocatello office; and Dayley gave 
the Cook letter to the Twin Falls employees. 
At the time that Cristobal and Johnston left their 
employment with Wesco, they took two interior paint books with 
them (though Cristobal returned one of the paint books). 
Johnston also took business cards that he had received from 
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customers over the course of his employment. It is disputed 
whether Cook also took business files from the Pocatello store. 
After the employees resigned, they faxed information about P&S 
to Wesco customers. They also continued to use telephone 
numbers that bad been previously used while working for Wesco. 
It is disputed whether Brady solicited work for P&S while still 
working for Wesco. 
STANDARD OF REVIEW 
Rule 56(c) of the Idaho Rules of Civil Procedure allows 
that summary judgment "shall be rendered forthwith if the 
pleadings, depositions and admissions on file, together with the 
affidavits, if any, show that there is no genuine issue as to 
any material fact and that the moving party is entitled to a 
judgment as a matter of law." Smith v. Meridian Joint School 
Dist. No. 2, 128 Idaho 714, 718, 918 P.2d 583, 587 (1996) 
(quoting I .R.C. P. 56 (c) ) ; see also Idaho Building Contractors 
Association v .  City of Coeur dlAlene, 126 Idaho 740, 890 P.2d 
326 (1995) ; Avila v. Wahlquist, 126 Idaho 745, 890 P.2d 331 
(1995) . In making this determination, a Court should liberally 
construe the record in favor of the party opposing the motion 
and draw all reasonable inferences and conclusions in that 
party's favor. Smith, 128 Idaho at 718, 918 P.2d at 587 (citing 
Friel v. Boise City Hous. Auth., 126 Idaho 484, 485, 887 P.2d 
29, 30 (1994)) . If reasonable persons could reach differing 
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conclusions or draw conflicting inferences from the evidence, 
summary judgment must be denied. Id. (citing Harris v .  
Department of Health & WeJfare, 123 Idaho 295, 298, 847 P.2d 
1156, 1159 (1992)). However, if the evidence reveals no 
disputed issues of material fact, then summary judgment should 
be granted. Id., 128 Idaho at 718-719, 918 P.2d at 587-88 
(citing Loomis v. City of Hailey, 119 Idaho 434, 437, 807 P.2d 
1272 (1991) ) . 
The burden of establishing the absence of a genuine issue 
of material fact rests at all times with the party moving for 
summary judgment. Id., 128 Idaho at 719, 918 P.2d at 588 
(citing Tingley v. Harrison, 125 Idaho 86, 89, 867 P.2d 960, 963 
(1994)). In order to meet its burden, the moving party must 
challenge in its motion and establish through evidence the 
absence of any genuine issue of material fact on an element of 
the nonmoving party's case. Id. (citing Thomson v. Idaho Ins. 
Agency, Inc., 126 Idaho 527, 530, 887 P.2d 1034, 1037 (1994) ) . 
If the moving party fails to challenge an element or fails to 
present evidence establishing the absence of genuine issue of 
material fact on that element, the burden does not shift to the 
nonmoving party, and the nonmoving party is not required to 
respond with supporting evidence. Id. (citing Thomson, 126 
Idaho at 530, 887 P.2d at 1038)). However, if the moving party 
challenges an element of the nonmoving party's case on the basis 
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that no genuine issue of material fact exists, the burden then 
shifts to the nonmoving party to come forward with sufficient 
evidence to create a genuine issue of fact. Id. (citing 
T i n g l e y ,  125 Idaho at 90, 867 P. 2d at 964) . Summary judgment is 
properly granted in favor of the moving party, when the 
nonmoving party fails to establish the existence of an element 
essential to that party's case upon which that party bears the 
burden of proof at trial. Id. (citing rrhomson, 126 Idaho at 
530-31, 887 P.2d at 1037-38; Badell v .  Beeks, 115 Idaho 101, 
102, 765 P.2d 126 (1988)). The party opposing the summary 
judgment motion "may not rest upon the mere allegations or 
denials of that party's pleadings, but the party's response, by 
affidavits or as otherwise provided in this rule, must set forth 
specific facts showing that there is a genuine issue for trial." 
Id. (quoting I ~ m o  R. CIV. P. 56 (e) ) . The nonmoving party's case 
must be anchored in something more than speculation, and a mere 
scintilla of evidence is not enough to create a genuine issue of 
fact. Tuttle v. Sudenga Industries, Inc., 125 Idaho 145, 868 
P.2d 473 (1994)) (plaintiff who produces mere scintilla of 
evidence, or otherwise raises only slight doubt as to facts, 
will not withstand summary judgment); Nelson v. Steer, 118 Idaho 
409, 797 P.2d 117 (1990). If the nonmoving party does not come 
forward as provided in the rule, then summary judgment should be 
entered against that party. State v. Shama Resources Ltd. 
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Partnership, 127 Idaho 267, 270, 899 P.2d 977, 980 (1995) . 
DISCUSSION 
Wesco alleges that all of the former employees have 
breached their employment agreement with Wesco. 
The parties agree that all of the employees were at-will 
employees of Wesco. The Idaho Supreme Court has said of the at- 
will employment relationship: 
It is settled law i r ~  Idaho that, unless an employee is 
hired pursuant to a contract which specifies the 
duration of the employment or limits the reasons for 
which an employee may be discharged, the employment is 
at will of either party. Either party may terminate 
the relationship at any time for any reason without 
incurring liability. Metcalf v. Intermountain Gas Co., 
116 Idaho 622, 624, 778 P.2d 744, 746 (1989) 
(citations omitted) . Thus, in the absence of an 
agreement which limits either party's right to 
terminate the employment relationship, either party 
may terminate it at any time or for any reason. Id. 
116 Idaho at 624, 778 P.2d at 746. This rule reflects 
the judiciary's reluctance to bind employers and 
employees to an unsatisfactory and potentially costly 
situation, although we recognize that either party is 
likely to be damaged by an unforewarned termination of 
the employment relationship. 
Mitchell v .  Zilog, Inc., 125 Idaho 709, 712, 874 P.2d 520, 523 
(1994). 
Because all of the employees in this case were employed in 
an at-will relationship, they may terminate that employment at 
Bannock County Case No. CV-2005-0003527-OC 
DECISION RE: SUMMARY JUDGMENT 
Page No. 9 
any time and for any reason. That termination is not a breach 
of their employment agreement. 
The Plaintiff argues that such termination is a breach of 
the covenant of good faith and fair dealing and therefore a 
breach of contract. The Court disagrees. The Idaho Supreme 
Court has explained this covenant as follows: 
Idaho law recognizes a cause of action for breach of 
an implied covenant of good faith and fair dealing. 
MetcaIf, 116 Idaho at 626, 778 P.2d at 748. Such a 
covenant is found in all employment agreements, 
including employment-at-will relationships. Mitchell 
v. Zilog, 125 Idaho 709, 715, 874 P.2d 520, 526 
(1994) ; Sorenson, 118 Idaho at 669, 799 P.2d at 75. An 
action by one party that violates, qualifies or 
significantly impairs any benefit or right of the 
other party under an employment contract, whether 
express or implied, violates the covenant. Metcalf, 
116 Idaho at 627, 778 P.2d at 749. However, the 
covenant "does not create a duty for the employer to 
terminate the at-will employee only for good cause." 
Id. The covenant simply requires that the parties 
perform in good faith the obligations imposed by their 
agreement. Thompson v. City of Idaho Falls, 126 Idaho 
587, 593, 887 P.2d 1094, 1100 (Ct. App. 1994). 
Jenkins v. Boise Cascade Corp., 141 Idaho 233, 242-43, 108 P. 3d 
380, 389-90 (2005). 
However, the covenant of good faith and fair dealing 'arises 
only regarding terms agreed to by the parties." Taylor v. 
Browning, 129 Idaho 483, 490, 927 P.2d 873, 880 (1996) (citing 
Idaho First Nat'1. Bank v. Bliss Valley Foods, 121 Idaho 266, 
288, 824 P.2d 841, 863 (1991)). The covenant then only requires 
the parties to perform the obligations imposed by their 
agreement in good faith. Idaho Power Co. v. Cogeneration, Inc., 
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134 Idaho 738, 750, 9 I?. Jd 1204, 1216 (2000) . 
There is no evidence in this record that the employment 
agreements between these parties included any terms regarding 
confidential customer information, soliciting Wescots customers 
for other entities after leaving Wesco employment, and/or 
recruiting or talking to fellow employees about changing their 
employment. Therefore, there can be no breach of the covenant 
of good faith and fair dealing by employees for doing any of 
these actions. There was an at-will employment relationship 
between the parties. The parties never entered into any 
noncompetition agreement. 
The Idaho Supreme Court has long described the relationship 
between a principal and its agent as a fiduciary relationship. 
In Jensen v. Sidney Stevens Implement Co., 36 Idaho 348, 210 P. 
1003 (1922), the Court found the following jury instruction to 
be correct Idaho law: 
Loyalty to his trust is the first duty which an agent 
owes to his principal. It follows as a necessary 
conclusion that the agent must not put himself in such 
a relationship that his interests become antagonistic 
to those of his principal. Fidelity in the agent is 
what is aimed at, and as a means of securing it the 
law will not permit the agent to place himself in a 
situation in which he may be tempted by his own 
private interest to disregard that of his principal . 
. . . The law guards the fiduciary relationship, which 
the relationship of principal and agent is, with 
jealous care. It seeks to prevent the possibility of a 
conflict between duty and personal interest. It 
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demands that the agent shall work with an eye single 
to the interest of his principal. It forbids him from 
acting adversely to his principal, either for himself 
or others . . . . 
Id. at 353, 210 P. at 1005. 
Supreme Court Just ice Benj arnin Cardozo describes a 
fiduciary relationship as follows: 
Many forms of conduct, permissible in a workaday world 
far those acting at arm's length, are forbidden to 
those bound by fiduciary ties. A trustee is held to 
something stricter than the morals of the market 
place. Not honesty alone, but the punctilio of an 
honor the most sensitive, is then the standard of 
behavior. As to this there has developed a tradition 
that is unbending and inveterate. Uncompromising 
rigidity has been the attitude of courts of equity 
when petitioned to undermine the rule of undivided 
loyalty by the 'disintegrating erosion' of particular 
exceptions. Fbendt v. Fischer, 243 N.Y. 439, 444, 154 
N.E. 303 (1926). Only thus has the level of conduct 
for fiduciaries been kept at a level higher than that 
trodden by the crowd. 
R.G. Nelson, A.I.A. v. Steer, 118 Idaho 409, 412, 797 P.2d 117, 
120 (1990) (citing Meinhard v. Salmon, 249 N.Y. 458, 164 N . S .  
545, 546 (1928) ) . 
Idaho appellate courts have found that this fiduciary 
relationship means that an agent owes the principal a duty of 
disclosure and a duty of loyalty. Jensen, 36 Idaho at 348, 210 
P. at 1005. Officers and directors of companies have also been 
held to have a duty of performance. Melgard v. Moscow Idaho Seed 
Co., 73 Idaho 265, 271, 251 P.2d 546, 551 (1953). 
The Idaho Court of Appeals described an agent's fiduciary 
duty of loyalty to his principal by referring to the Restatement 
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(Second) of Agency ;fj 393 (hereinafter Restatement) . R Homes 
Corp. v .  Herr, Idaho Court of Appeals 2005 Opinion No. 66, 
Docket No. 30667, 123 P.3d 720, 724 (Gt. App. 2005). The 
Restatement and its comments describe an agent's duty of loyalty 
as (1) furthering the principal's interests even at the expense 
of hisfher own interests in matters connected with the agency; 
(2) not soliciting the principal's customers before the end of 
hisfher employment; (3) not soliciting (while working for the 
principal) the principal's best employees to work for the agent 
after leaving the business; and ( 4 )  not using confidential 
information peculiar to the principal's business and acquired 
while working therein. However, the Restatement does allow the 
agent (1) to compete with the principal after leaving the 
business (absent an agreement not to compete) ; and (2) to make 
arrangements to compete while employed, such as purchase a rival 
business andfor to enter into agreements to compete with the 
principal after leaving his/her employment. 
Reviewing the evidence in this record, the Court finds that 
there are genuine issues of fact as to whether some of the 
employees (against whom Wesco has brought suit) have breached 
these duties. Dayley may have breached a duty by drafting 
letters of resignation for other employees. Johnston may have 
breached a duty by speaking to Dobbs about quitting P&E.  Brady 
may have breached a duty by talking to other employees about 
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gui t t ing P&E . Cook may have breached a duty by writing 
resignation letters fos other employees. Hancock may have 
breached a duty by speaking to Thompson and McClure about 
quitting P&E and by preparing resignation letters for them. 
The Court therefore dismisses all employee defendants 




Wesco argues that Brady's alleged conduct in looking for 
potential store sites and/or speaking with P&S representatives 
about future work with P&S would also violate the duty of 
loyalty. However, given the above law, the Court disagrees. 
Employees may make arrangements, to compete with their employer 
after leaving that employment, while still employed by the 
employer. 
11. 
The Plaintiff alleges that all of the Defendants have 
interfered with prospective economic advantage. The Idaho 
Supreme Court first adopted this tort in Idaho First Nat. Bk. v. 
Bliss Valley Foods, 121 Idaho 266, 824 P.2d 841 (1991), naming 
it tortious interference with contract. Id. at 283, 824 P.2d at 
858. Thereafter, in Highland Enterprises, Inc. v. Barker, 133 
Idaho 330, 986 P.2d 996 (1999), the Court outlined the elements 
necessary to prove a case for tortious interference with 
contract as follows: 
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Although in Bliss we did not precisely state each 
element of the tort and instead, focused mainly on the 
type o f  wrongful conduct necessary to establish a 
claim, our reference in Bliss to Barlow v .  
International Harvester, CO., 95 Idaho 881, 522 P.2d 
1102 (1974), a case involving a nearly identical tort, 
interference with contract, combined with Pf eas and 
Top Service, provides a clear picture of the elements 
of the tort of intentional interference with a 
prospective economic advantage. Those elements are as 
follows: (1) The existence of a valid economic 
expectancy; ( 2 )  knowledge of the expectancy on the 
part of the interferer; (3) intentional interference 
inducing termination of the expectancy; (4) the 
interference was wrongful by some measure beyond the 
fact of the interference itself (i.e. that the 
defendant interfered for an improper purpose or 
improper means) and (5) resulting in damage to the 
plaintiff whose expectancy has been disrupted. 
Highland Enterprises, 133 Idaho at 338, 986 P.2d at 1004 
(citations omitted). 
The Defendants here challenge the Plaintiff's proof that 
the interference was wrongful by some measure beyond the fact of 
the interference itself. In Bliss, the Idaho Supreme Court 
outlined what proof was necessary on that element of this tort 
by stating: 
The plaintiff must establish that the intentional 
interference resulting in injury was wrongful, which 
may be shown by proof that either: (1) the defendant 
had an improper objective or purpose to harm the 
plaintiff; or (2) the defendant used a wrongful means 
to cause injury to the prospective business 
relationship. 
Bliss, 121 Idaho at 286, 824 P.2d at 861. 
In a footnote, the Court again clarified this language by 
holding that the wrongful conduct would be "conduct in violation 
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of a 'statute or other regul.at/on, or a recognized rule of 
common law,' such as 'violence, threats of other intimidation, 
deceit or rnisprepresentation, bribery, . . . or disparaging 
falsehood.'" I d .  (citing Top S e r v i c e  B o d y  S h o p ,  I n c .  v. 
A 1 l s t a t e  Ins. Co., 283 Or. 201, 582 P.2d 1365, 1371 (1978) ) . 
Given that the Court has found that some of the Defendants 
may have violated their duty of loyalty to P&E (paragraph I), 
the Court also finds that such violation would be wrongful 
conduct by some measure (improper means) above the interference 
itself. Therefore, it will not dismiss those Defendants from 
the allegations of this count. All other defendants are however 
dismissed as to this count. 
Wesco next claims that Ernest, Davis, APW, and P&S 
interfered with the employment contract between Wesco and its 
employees. The Idaho Supreme Court has previously outlined the 
elements to establish a claim for tortious interference with a 
contract in N o r t h w e s t  B e c - C o r p  v. Home L i v i n g  S e r v i c e ,  136 Idaho 
835, 41 P.3d 263 (2002). The Court in that case said: 
To establish a claim of tortious interference with a 
contract, the plaintiff must establish the existence 
of a contract, knowledge of the contract on the part 
of the defendant, defendant's intentional interference 
that causes a breach of the contract, and injury to 
the plaintiff as a eesult of the breach. F a r m e r s  N a t ' l  
B a n k  v .  S h i r e y ,  126 Idaho 63, 72, 878 P.2d 762, 771 
(1994) (citing I d a h o  F i r s t  N a t ' l  B a n k  v .  B l i s s  V a l l e y  
F o o d s ,  I n c . ,  121 Idaho 266, 283-84, 824 P.2d 841, 858- 
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59 9 1 )  The plaintiff must establish these 
elements before the burden switches to the defendant 
to explain the interference with the plaintiff's 
contracts. Barlow v .  Int'1 Harvester Co., 95 Idaho 
881, 893, 522 P.2d 1102, 1114 (1974). 
Northwest, 136 Idaho at 841, 41 P.3d at 269. 
Further, in Franti: v. Parke, 111 Idaho 1005, 729 P.2d 1068 
(Ct. App. 1986), the Idaho Court of Appeals held that there is a 
qualified privilege allowing competitors to interfere with 
prospective contracts and contracts terminable at will. Citing 
the Restatement (Second) of Torts § 768, the Court of Appeals 
said: 
(1) One who intentionally causes a third person not 
to enter into a prospective contractual relation 
with another who is his competitor or not to 
continue an existing contract terminable at will 
does not interfere improperly with the other's 
relation if 
(a) the relation concerns a matter involved 
in the competition between the actor 
and the other and 
(b) the actor does not employ wrongful 
means and 
(c) his action does not create or continue 
an unlawful restraint of trade and 
(d) his purpose is at least in part to 
advance his interest in competing with 
the other. 
(2) The fact that one is a competitor of another for 
the business of a third person does not prevent 
his causing a breach of an existing contract with 
the other from being an improper interference if 
the contract is not terminable at will. 
Frantz, 111 Idaho at 1012, 729 P.2d at 1075. 
As the Court bas already found above, there is no evidence 
in this record to suggest that Wesco employees breached their 
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employment contract with Wesco Therefore, Wesco cannot 
maintain this action for tortious interference with contract 
against these Defendants. 
Further, even if such employees did breach their at-will 
employment contracts, as a result of the actions of these 
Defendants, Wesco could not maintain a cause of action against 
them. These employment contracts were terminable at will. 
IV. 
Wesco claims, in Count IV, that all of the Defendants have 
tortiously interfered with its contracts with customers. The 
Idaho law applicable to this allegation has been outlined above 
in paragraph 111. 
Reviewing the evidence in this case, a "conditional use 
contract" is the only contract between Wesco and customers of 
Wesco, which may have been breached by customers of Wesco. 
There is no other evidence that Wesco customers owed a 
contractual duty to Wesco to continue to purchase goods and/or 
services from them. There is no other evidence that such Wesco 
customers then breached such a contractual duty as a result of 
any interference in the contractual relationship by any of the 
Defendants. 
Further, this record only evidences an alleged breach of 
the Wes Harris (hereinafter Harris) "conditional use" contract 
with Wesco. As to that contract with Wesco, Brady, Hugh, and/or 
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Ernest allegedly contacted Harris about the purchase of 
goodsfservices from P&S at a time when they knew that he had a 
"conditional use" contract with Wesco. However, the evidence 
shows that the Harris "conditional use" contract was terminable 
at will. In fact, Harris terminated the contract upon contact 
by Craig Russom of Wesco. Therefore, that evidence does not 
prove a tortious interference of contract. 
The Court therefore dismisses all of the Defendants as to 
this count. 
In Count V, Wesco alleges that all of the Defendants have 
engaged in unfair competition. Idaho recognizes the tort of 
unfair competition, see Cazier v. Economy Cash Stores, 71 Idaho 
178, 228 P.2d 436 (1951), which has its roots in the common law 
of deceit, protecting consumers from confusion as to the source 
of their products. Woodland Furniture, LLC v. Larsen and 
Heirloom Reflections, Inc., Idaho Supreme Court 2005 Opinion No. 
115, Docket No. 30977, 124 P.3d 1016 (2005). 
In Cazier, the Idaho Supreme Court found that "palming off" 
one's goods as those of another was "as characteristic of the 
most familiar, if not the most typical, cases of unfair 
competition." Cazier, 71 Idaho at 188, 228 P.2d at 441. 
Given the record herein, the Court finds that there is a 
genuine issue of fact as to whether former employees were 
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engaged in unfair compe"ction by (1) wearing P&E clothing while 
working for P&S and (2) maintaining and using the P&E cell 
nuhers (with the same recorded telephone messages) for their 
cell telephones while they worked for P&S. Given that they are 
agents of P&S, the Court refuses to dismiss any of the former 
employees or P&S from the allegations in this count. The Court 
however dismisses Ernest and APW, because there is no evidence 
in this record that an action may be maintained against them for 
unfair competition. 
The Court finds no evidence in this record that the 
organizers of P&S used this name to confuse the customers of 
P&E. The record evidences that the P&S name has been used by 
that company since 1972. 
In Count VI, Wesco alleges a violation of the Idaho 
Competition Act, section 48-101 et seq. of the Idaho Code, by 
all of the Defendants. Sections 48-102(2) and (3) of the Idaho 
Code outline the purpose of the chapter. They state: 
(2) The purpose of this chapter is to maintain and 
promote economic competition in Idaho commerce, to 
provide the benefits of that competition to consumers 
and businesses in the state, and to establish 
efficient and economical procedures to accomplish 
these purposes and policies. 
(3) The provisions of this chapter shall be construed 
in harmony with federal judicial interpretations of 
comparable federal antitrust statutes and consistent 
with this chapter's purposes, as set forth in 
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subsection (2) of this section . . . .  
IDAHO C DE 3 3  48-102 ( 2 )  and ( 3 )  (2003). 
The Act then outlaws restraints of trade or commerce, 
monopolies, and acquisitions of equity interests that 
substantially lessen competition. 
When an Idaho court is asked to interpret a statute, the 
Idaho Supreme Court has outlined the principles of statutory 
construction it must use. The Court has held: 
Where the language of a statute is clear and 
unambiguous, statutory construction is unnecessary, 
and this Court need only determine the application of 
the words to the facts of the case at hand. Hamilton 
v. Reeder Flyer Serv., 135 Idaho 568, 571, 21 P.3d 
890, 893 (2001). A statute is ambiguous where the 
language is capable of more than one reasonable 
construction. Jen-Rath Co., Inc. v. Kit Mfg. Co., 137 
Idaho 330, 335, 48 P.3d 659, 664 (2002). "Ambiguity is 
not established merely because differing 
interpretations are presented to a court; otherwise, 
all statutes subject to litigation would be considered 
ambiguous." Hamilton, 135 Idaho at 571, 21 P.3d at 
893. "The interpretation should begin with an 
examination of the literal words of the statute, and 
this language should be given its plain, obvious, and 
rational meaning." Williamson v. City of McCall, 135 
Idaho 452, 455, 19 P.3d 766, 769 (2001). 
Porter v. Board of Trustees, 141 Idaho 11, 14, 105 P.3d 671, 674 
(2004). 
The Court finds this statute to be clear and unambiguous. 
It was enacted to provide Idaho with the same protections 
against restraints of trade, monopolies, and acquisitions that 
are provided to the United States in federal antitrust statutes. 
Though the case was decided before section 48-104 of the Idaho 
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Code was amended, the Idaho Supreme Court agrees with this 
finding. It said, in Woodland Furniture, LLC v. Larsen and 
Heirloom Reflections: 
Woodland's allegations, even if true and even if 
relevant to this cause of action, are not sufficient 
to sustain a claim under I.C. § 48-104. This statute 
requires a claimant to show a purpose to drive another 
out of business, reflecting the notion that unfair 
competition laws were enacted to protect competition, 
not comrtetitors. See Brunswick Corp. v. Pueblo Bowl-O- a. 
Mat, Inc., 429 U.S. 477, 488, 97 S.Ct. 690, 697, 50 
L.Ed 2d 701 (1977)(discussing purpose behind anti- 
trust laws). Idaho Code § 48-104 strikes the balance 
between free competition and fair competition by 
offering relief only when a company can show a 
competitor's intent to drive the company out of 
business, rather than simply an intent to compete. 
Heirloom's actions, though not commendable, simply 
reflect Heirloom's business purpose to succeed in the 
high-end furniture market by selling a similar product 
for less money and perhaps a desire to do so at 
Woodland's expense. There is nothing other than 
Larsen's angry comment upon his termination to support 
Woodland's claim that Heirloom had an intent to drive 
Woodland out of business. That is simply not enough 
and we affirm the district court's grant of summary 
judgment on Woodland's I.C. § 48-104 claim. 
Woodland Furniture, Idaho Supreme Court 2005 Opinion No. 115, 
Docket No. 30977, 124 P.3d at 1022-23 (emphasis provided by the 
Court) . 
The Court therefore finds that Wesco cannot maintain a 
cause of action under section 48-101 of the Idaho Code for the 
conduct evidenced in this record. There is no evidence in this 
record that any of the Defendants were engaged in conduct which 
would subject them to antitrust actions. 
Wesco argues that Ernest's conversation with Howe would 
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evidence a violation of the Act. However, the Court finds the 
evidence shows that both Wesco and P&S wanted to expand their 
operations and did. The Idaho Supreme Court also held, in 
Woodland Furniture, that an explicit comment that one intended 
to drive another out of business was insufficient to state a 
claim under section 48-101 of the Idaho Code. Id. at 1022-23. 
VII. 
Wesco alleges, in Count VII, that its former employees 
violated the provisions of 18 U.S.C. § 1030, the Computer Fraud 
Abuse Act. 18 U. S.C. § i030 (g) states: 
Any person who suffers damage or loss by reason of a 
violation of this section may maintain a civil action 
against the violator to obtain compensatory damages 
and injunctive relief or other equitable relief. A 
civil action for a violation of this section may be 
brought only if the conduct involves 1 of the factors 
set forth in clause (i), (ii), (iii), (iv), or (v) of 
subsection (a) (5) (B) . Damages for a violation 
involving only conduct described in subsection 
(a) (5) (B) (i) are limited to economic damages . . . . 
18 U.S.C. § 1030 (g) (Supp. 111 2005) . 
Damage and loss are defined in the statute as: 
[Tlhe term 'damage" means any impairment to the 
integrity or availability of data, a program, a 
system, or information . . . . 
[Tlhe term "loss" means any reasonable cost to any 
victim, including the cost of responding to an 
offense, conducting a damage assessment, and restoring 
the data, program, system or information to its 
condition prior to the offense, and any revenue lost, 
cost incurred, or other consequential damages incurred 
because of interruption of service . . . . 
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18 U.S.G. 5 1030(e) ( 8 )  and (11) (Supp. 111 2005). 
A violakion of the Computer Fraud Abuse Act occurs, when 
one : 
(i) knowingly causes the transmission of a program, 
information, code, or command, and as a result of such 
conduct , intentionally causes damage without 
authorization, to a protected computer; (ii) 
intentionally accesses a protected computer without 
authorization, and as a result of such conduct, 
recklessly causes damage; or (iii) intentionally 
accesses a protected computer without authorization, 
and as a result of such conduct, causes damage . . . . 
18 U.S.C. 5 1030 (a) (5) (A) (i-iii) (Supp. I11 2005) . 
Reviewing this record, there is undisputed evidence that 
Cook deleted information from the Wesco computer. Wesco claims 
that he deleted the Wesco Work Folder from a Wesco computer 
prior to his departure from P&E; Cook denies that fact and 
instead claims that he deleted his own work folder, his own 
programs, and his music files. The Wesco Work Folder contained 
competitor information (including pricing information, a list of 
customers, areas to which P&E sells goods/services, and lines of 
products carried by P&E), a delivery log for the Pocatello area 
(containing an average list of weekly deliveries), and target 
shop lists (pricing information and strategy to get that 
customer's account and from whom the customer was presently 
supplied) . 
There is no other evidence that employees deleted or took 
information from Wesco computers, only allegations by Wesco. 
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The Court therefore dismisses all of the Defendants as to 
this count, except Cook. As to Cook, the Court finds that there 
is a genuine issue of fact that his conduct (1) violated 18 
U.S.C. S 1030 (a) (5) (A) (iii) and ( 2 )  impaired the integrity or 
availability of data or a program causing Loss. 
VIII. 
Wesco alleges, in Count VIII, that all of the Defendants 
have violated the Idaho Trade Secrets Act, section 48-801 et 
seq. of the Idaho Code. The Idaho Trade Secrets Act permits a 
party to bring an action for damages for misappropriation of 
trade secrets. Section 48-801(2) of the Idaho Code defines 
"misappropriation" as : 
(a) Acquisition of a trade secret of another by a 
person who knows or has reason to know that the trade 
secret was acquired by improper means; or 
(b) Disclosure or use of a trade secret of another 
without express or implied consent by a person who: 
(A) Used improper means to acquire knowledge of 
the trade secret; or 
(B) At the time of disclosure or use, knew or 
had reason to know that his knowledge of the 
trade secret was: 
(i) Derived from or through a person who 
had utilized improper means to acquire it; 
(ii) Acquired under circumstances giving 
rise to a duty to maintain its secrecy or 
limit its use; or 
(iii) Derived from or through a person who 
owed a duty to the person seeking relief to 
maintain its secrecy or limit its use; or 
(C)  Before a material change of his position, 
knew or had reason to know that it was a 
trade secret and that knowledge of it had 
been acquired by accident or mistake. 
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A "trade secret" is defined in section 48-801(5) of the Idaho 
Code as: 
[I]nformation, including a formula, pattern, 
compilation, program, computer program, device, 
method, technique, or process, that: 
(a) Derives independent economic value, actual or 
potential, from not being generally known to, and not 
being readily ascertainable by proper means by, other 
persons who can obtain economic value from its 
disclosure or use; and 
(b) Is the subject of efforts that are reasonable 
under the circumstances to maintain its secrecy. . . 
Based on this law, the Court finds that customer lists, 
lists showing customer buying preferences, the history of 
customer purchases, and c~stom paint formulas (but not general 
formulas used in the industry) are trade secrets. 
Based on the evidence in this record, the Court finds that 
there is a genuine issue of fact as to whether Cook's actions 
with the Wesco computer violated this Act. Otherwise, the Court 
finds that the Act has not been violated. 
The Court understands that (1) Johnston took an SEM book 
and business cards with him; and (2) Cristobal took an SEM book 
with him (though he later returned it). The Court does not find 
that these items are trade secrets. Therefore, their actions do 
not violate the Act. 
Wesco argues that the mere fact that fifteen of its target 
Bannock County Case No. CV-2005-0003527-OC 
DECISION RE: SUMMARY JUDGMENT 
Page No. 26 
seventeen customers are now customeks of P&S demonstrates that 
trade secrets have been misappropriated. However, there is no 
evidence that Wesco's former employees have used Wesco's trade 
secrets to cause these customers to now buy their products from 
P&S. The Idaho Supreme Court has previously affirmed this 
Court's holding that simply hiring an individual (who has worked 
for a competitor and knows their trade secrets) is not a 
misappropriation of trade secrets. Northwest Bec-Gorp v. Home 
Living Service, 136 Idaho 835, 41 P.3d 263 (2002) . In that 
case, the Idaho Supreme Court said: 
The district court held that the language in I.C. § 
48-801(2) is clear and unambiguous on its face. In 
order to prevail on a misappropriation claim, the 
claimant must prove that the adverse party acquired, 
disclosed, or used the claimant's trade secrets. The 
district court summarized that based on the specific 
language used as well as the contemporary context at 
the time the statute was passed, the legislature did 
not intend the statute to be read so broadly as to 
preclude the hiring of an employee from a competitor; 
the legislature also did not intend that merely hiring 
a competitor's employee constitutes acquiring a trade 
secret. An employee will naturally take with her to a 
new company the skills, training, and knowledge she 
has acquired from her time with her previous employer. 
This basic transfer of information cannot be stopped, 
unless an employee is not allowed to pursue her 
livelihood by changing employers. 
Id. at 840, 41 P.3d at 268. 
As Judge Learned Hand long ago observed: 
[Ilt has never been thought actionable to take away 
another's employee, when the defendant wants to use 
him in his own business, however much the plaintiff 
may suffer. It is difficult to see how servants could 
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get the full value of their services on any other 
terms; time creates no prescription right in other 
men's labor. If an employer expects so much, he must 
secure it by contract. 
Harley & Lund Gorp. v. Murray Rubber Co., 31 F.2d 932, 934 (2nd 
Cir. 1929). 
The parties agree that Wesco did not enter into a noncompetition 
agreement with any of its employees. 
IX. 
In Count IX, Wesco alleges that all of the Defendants 
engaged in a civil conspiracy and therefore alleges a cause of 
action for such conspiracy. In McPheters v. Maile, 138 Idaho 
391, 64 P.3d 317 (2003), the Idaho Supreme Court defined a claim 
for civil conspiracy. It said: 
A civil conspiracy that gives rise to legal remedies 
exists only if there is an agreement between two or 
more to accomplish an unlawful objective or to 
accomplish a lawful objective in an unlawful manner. 
Kloppenburg v. Mays, 60 Idaho 19, 27-28, 88 P.2d 513, 
516 (1939). Civil conspiracy is not, by itself, a 
claim for relief. Argonaut Ins. Go. v. Mhite, 86 Idaho 
374, 379, 386 P.2d 964, 966 (1963) (quoting Dahlquist 
v. Mattson, 40 Idaho 378, 386-87, 233 P. 883, 887 
(1925)). The essence of a cause of action for civil 
conspiracy is the civil wrong committed as the 
objective of the conspiracy, not the conspiracy 
itself. Id. Therefore, McPhetersl civil conspiracy 
claim fails as a matter of law. 
McPheters, 138 Idaho at 395, 64 P.3d at 321. 
Because this cause of action can only be pursued if the 
objective of the conspiracy is a civil wrong, the Court has 
reviewed this record to determine if, as to the allegations of 
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civil wrongs which have survived summary judgment, there has 
been an agreement between two or more to accomplish these civil 
wrongs. While the Court bas found genuine issues of fact 
concerning those who have allegedly committed wrongs alleged in 
the complaint, the Court finds no evidence of an agreement 
between two or more to accomplish these civil wrongs. The Court 
therefore dismisses all of the Defendants as to this count. 
Wesco lastly alleges that all of the Defendants committed 
the tort of conversion. The Idaho Supreme Court has previously 
defined conversion. It stated: 
Generally, conversion is defined as a distinct act of 
dominion wrongfully asserted over another's personal 
property in denial of or inconsistent with rights 
therein. See Luzar v. Western Sur. Co., 107 Idaho 
693, 696, 692 P.2d 337, 340 (1984). A right of action 
accrues in favor of the owner of property as soon as 
the property is wr-cngfully converted. See Davidson v. 
Davidson, 68 Idaho 58, 63, 188 P.2d 329, 332 (1947) . 
Peasley Transfer & Storage Co. v. Smith, 132 Idaho 732, 743, 979 
P.2d 605, 616 (1999) . 
The Defendants did not move for summary judgment as to this 
cause of action, because it was not pled until the Court allowed 
Wesco to file the Amended Complaint (which was after the summary 
judgment hearing) . 
However, given the evidence in this record, the Court finds 
that there could only be a genuine issue of fact as the actions 
of Cook, Johnston, and Cristobal (though Cristobal has given 
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back the  paint book) as to this count. 
I T  IS SO ORDERED. 
DATED Septemer 6, 2006. 
~istrict Judge V 
Copies to: 
Michael D. Gaffney 
Stephen S. Dunn 
Randall R. Smart (5295 Commerce Dr., Suite 200, Murray, Utah 
84107) 
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&- 
Plainti% throu@ counsel of record, Beard St. Clair P.A. and pursuant to Rule 
1 1  (a)(2) of the Idaho Rules of Civil Procedure, hereby moves this Court to reconsider its 
memorandum decision and order regarding s u m q  judgment entered September 7, 
2006. Specifically, PlaintiErespectfu1ly requests that the Court modify its decision and 
order so that P&S remains a defendant as to counts one and two and that a jury be 
allowed to determine whether Brady Barkdull's conduct in looking for potential store 
locations or speaking with P&S representatives constituted a breach of his duties to 
Plaintiff. 
This motion is supported by a memorandum filed contemporaneously herewith. 
Oral argument is r&sted. 
~ e f f h f ~ .  $mnson, ISB No. 6996 
0f BEA* ST. CLAlR P.A. 
Attor~eys for the Plaintiff i 
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through X, Green Pivtnerships f throu& X, 
and Red Limited Liability Companies I 
through X, 
Defendants. I 
The plaintiff, by and through counsel of record, Beard St. Clair P.A., submits the 
following memorandum in support of its motion to reconsider. 
INTRODUCTION 
Brady Barkdull was an employee of Paint Spray and Supply, Inc. (P&S) prior to 
terminating his employment with Wesco Autobody Supply, Inc. (Wesco Paint and 
Equipment). There is a genuine issue of material fact whether Brady Barkdull was acting 
on behalf of P&S when he tortiously interfered with Wesco Paint and Equipment's 
prospective economic advantage. Further, P&S knew about and received the benefit of 
Brady Barkdull's tortious conduct. P&S should not have been dismissed fi-om Wesco 
Paint and Equipment's remaining claims against Brady Barkdull. 
PROCEDURAL BACKGROUND 
On March 29,2006, the defendants filed a motion for smmary  judgment. On 
June 28, 2006, the plaintiff filed its response. On July 10,2006, the district court heard 
oral argument. On September 7, 2006, the district court entered its decision. The district 
court's decision granted in part and denied in part the defendants' motion. APW and 
P&S were dismissed from counfs one and two. 
ARGUMENT 
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1, E"&S is liabie for the tortious acts of Brady Barkdull. 
P&S is vicariously liabie for the tortious conduct of B r d y  Barkdull. An 
employee" siccarious liability extends to all tortious conduct of the servant which is 
within the scope of employment. Richard J: and Esther E. Wooley Tmst v. Llebest 
Pllumbing, fnc., 133 Idaho 180, 183-84,983 P.2d 834,837-38 (1999). The sewmt's 
conduct is within the scope of emplopent  if it is of the kind which he is employed to 
perform, occurs substantially within the authorized limits of time and space, and is 
actuated in part, by a purpose to serve the maqter. Id. Generally, the issue of whether an 
employee acted within the scope of employment is a factual question to be decided by the 
trier of fact. Podolan v. Idaho Legal Aid Services, Inc., 123 Idaho 937, 854 P.2d 280 (Ct. 
App. 1993). 
P&S represented Brady Barkdull as its employee to customers on August 16, 
2005. Harris Dep. Ex. 3. ' Brady Barkdull did not submit his resignation from Wesco 
Paint and Equipment until August 19,2005. Brady Barkdull Dep. Ex. I .  Despite the fact 
that he was employed by P&S, Brady Barkdull continued in his employment with Wesco 
Paint and Equipment. On August 17,2005, Ernest and Brady Barkdull met with Jenny 
Hancock to of'Fer her a job working for Paint & Spray in the same managerial capacity 
she was then working for Wesco. Wancock Dep. 23:5-25. On August 17, 2005, Howe 
met with Brady Barkdull in Pocatello, Idaho, to discuss nimors that the employees would 
be leaving en masse and starting work for a competitor. Verified Compf. 7 30; Howe 
Dep. 42:17-44:8. Brady Barkdull lied to Howe and assured him there was no truth to the 
' Thc deposition exccrpts cited to were previously filcd and attached to rhc affidavits of counsel. 
Plaintiff's Memoranclum in Support of Morion to Reconsider Page 3 
rumor, Id. On August 18,2005, Brady Barkdull discussed with Jeff Peck and Travis 
Dayley their resimations. Brady Barkdull Dep. 78:20-80:24. 
Sometime before August 19,2005, Brady Barkdull and Ernest met with Wes 
Hanis, one of Wesco Paint and Equipment's customers. Harris Dep. 17:4-19: 18. During 
that visit, Brady Barkdull and Ernest presented Wes Harris with marketing material 
containing the P&S letter dated August 16,2005. The letter listed Brady Barkdull as an 
employee with 25 years of market experience. Brady Barkdull gave the instruction to all 
employees to walk out on Friday, August 19,2005, at 5:00 pm. Hancock Dep. 39: 15- 
40:7. 
The district court found that Brady Barkdull's conduct generated a genuine issue 
of fact as to the interference with prospective economic advantage claim and the breach 
of duties claim. However, the district court dismissed the entity defendants from both of 
these counts. Brady Barkdull was being held out as an employee of P&S. As part of his 
job duties for P&S, Brady Barkdull recruited Wesco Paint and Equipment employees. 
Brady Barkdull talked to Wesco Paint and Equipment employees about their resignations 
and coordinated their departures. P&S should be heid liable for the conduct of its agent, 
Brady Barkdull. At the very least there is an issue of fact on P&S's liability. Thus, P&S 
should not have been dismissed from the interference with prospective economic claim or 
the breach of duties claim. 
Not only is P&S vicariously liable for Brady Barkdull's conduct, it is also liable 
based on its own conduct. An employer who participates in, encourages, and accepts the 
tortious acts of an employee made against a previous employer is subject to liability. See 
e.g. Alexander &Alexander Betzefits Serv., Inc., 756 F. Supp. 1408 (D. Or. 1991). P&S 
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actively participated in the ~ortious conduct of Brady Barkdull. P&S recruited W s c o  
Paint and Equipment managers though Brady Barkdull and solicited Wesco Paint and 
Equipment customers throu& Brady Barkdull. P&S knew about Brady Barkdull's 
conduct and accepted the benefits therefrom. P&S also acted deceitfully by representing 
that Barkduli*~ eemployment started on August 19,2005 at 7:00 p.m. when it actually 
started at the very latest August 16,2005. CJI: Harris Dep. Ex. 3 with Ernest Dep. Ex. I .  
Thus, P&S should not have been dismissed from the interference with prospective 
economic claim. 
11. Brady's activities were not merety "arrangements" to compete, 
Brady Barkdull's conduct went beyond making arrangements to compete. The 
district court found that Brady Barkdull's co~iduct in looking for potential store locations 
or speaking with P&S representatives about future work with P&S did not violate his 
duty of loyalty. An agent owes the principal a duty of disclosure and a duty of loyalty. 
Jensen v. Sidney Stevens Implement Co., 36 Idaho 348,2 10 P.2d 1003 (1922). An agent 
is subject to a duty not to compete with the principal concerning the subject matter of his 
agency. R Homes Cur-.  v. Herr, 123 P.3d 720,724 (Idaho Ct. App. 2005) (citing 
RESTATEMENT (SECOND) OF AGENCY $393 (1 958)). While the Restatement does 
acknowledge that an agent can make arrangements to compete, it also provides that an 
agent cannot solicit customers for such rival businesses before the end of his employment 
nor can the employee do similar acts in direct competition with the employer's business. 
RESTATEMENT (SECOND) OF AGENCY $393 cmt. e (1 958).* 
Brady Barkdull was not merely making arrangements to compete; he competed on 
behalf of P&S. The numerous ptioae calls to realtors, title companies, and planning and 
illustration I to the Restaternel~t is r~ncannily similar to what happened here. 
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zoning commissions were to benefit his new employer, P&S. P&S did not even have any 
stores in the area. Brady Barkdull readily admits that on A u ~ s t  17th and 19th he called 
High Desert Realty to assist P&S in locating a retail locafiion in Pocatello, Twin Falls, 
and Idaho Falls. Bmnson Aff Ex. P. Brady Barkdull admits that he contacted various 
Plaming & Building depafimentn for the purpose of obtaining a business license fbr 
P&S. Brunson Aff. Ex, P. These phone calls were made after Brady Barkdull was being 
held out as an employee by P&S. 
Despite Brady Barkdull's testimony that he had not accepted a position with P&S 
prior to resigning from Wesco August 19,2005, a letter he and Emest personally 
delivered to a Wesco customer prior to resigning, lists him as an employee of P&S on 
August 16, 2005. Brady Barkdull Dep. 81:22-82: 17, Ex. 1; Harris Dep. 15:ll-19:8, Ex.  
3. Between August 10,2005 and August 19,2005 at 5:00 p.m., Brady Barkdull and 
Ernest had 64 telephone calls to each other's celI phone.3 Beil Aff. Ex. A. By 
comparison, during the same time frame Brady Barkdull placed two calls to his boss, 
Roger Howe. Id. 
Not only did Brady Barkdull fail to disclose what the employees were up to, he 
lied about it when coneonted by Roger Howe. After lying to Roger Howe, he continued 
to organize the mass defections and he shopped for retail space on behalf of P&S. It 
cannot be fairly said at the summary judgment stage in this litigation that Brady Barkdull 
was merely making arrangements to compete. He was an employee of P&S and he was 
working on its behalf to directly compete with Wesco faint & Equipment. Thus, the trier 
of fact should be allowed to determine whether Brady Barkdull's conduct in looking for 
This number docs not ineludc face to face visits or calls made from other phones. 
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potential store locations or speaking with P&S representatives constituted a breach of his 
duties to Wesco Paint and Equipment. 
CONCLUSION 
Based on the foregoing, Wesco Paint and Equipment respec~ully requests that 
P&S remain as a defendant as to cowts one and two and that the jury be allowed to 
determine whether Brady Barkdull's conduct in looking for potential store locations or 
speaking with P&S representatives constituted a breach of his duties to Wesco Paint and 
Equipment. 
September 2 1,2006 A 
Attorneys for the Plaintiff 
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I. Count Two contains no allegations against P&S. 
Wesco is asking the court to hold P&S responsible for the allegations made in Counts 
One and Two. The court should first note that the second cause of action is labeled "Count 
Two: Breach of Gontracmreach of Duties (Employees)" and contains no allegations against 
P&S. (See First Amended Complaint and Jury Demand, page 7-8.) It is improper for the 
defendmt to expect the court to amend the complaint and hold P&S liable for anything 
alleged in Count Two, when that count only addresses allegations against employees. 
If.  There is no evidence, and it is not the law, that P&S is vicariously liable for the 
alleged misconduct by Wesco 's employees prior to their resignation @om Wesco. 
Wesco's first argument on the motion to reconsider is that P&S should be held 
vicariously liable for the conduct of the Wesco employees prior to their resignation from 
Wesco. This makes no sense, since they were not P&S employees at the time. 
It is undisputed that the employee defendants were not the employees of P&S until 
after August 19,2005, the day they resigned from Wesco. (See Affidavits of Michael Cook, 
par. 4; Brady Barkdull, par. 4; Joel Johnston, par. 4; Jenny Hancock, par. 4; Travis Dayley, 
par. 4.) Some of them went to work for P&S on Saturday, August 20, and others on Monday 
August 22. The conduct alleged in Count One and Two, for which the court found there may 
be remaining issues of fact, included only questions about whether the employees may have 
been recruiting other employees at Wesco and whether the employees were drafting letters 
of resignation for other employees prior to August 19. (See Decision Re: Summary 
Judgment, page 13- 14). This alleged conduct, if it occurred, would have taken place while 
the employees were still employed at Wesco. Thus, there can be no finding of vicarious 
liability against P&S for that conduct. 
Wesco claims P&S should be held liable for Wesco's employees conduct pursuant to 
a rule of law supposedly found in Alexander & Alexander Benefits Sew., Inc. v Benefits 
Brokers Consultants, Inc., 756 F. Supp 1408 (D. Or. 1991). There are at least four 
problems with plaintiff's reliance on Alexander. First, Alexander is not an Idaho case and 
does not represent Idaho law. Second, Alexander was an injunction case and the reference 
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to vicaious liability for damages is dicta. Third, Alexander is factually different because the 
defendant compmy was owned by a former employee of the plaintiff and it was this same 
"owner/employee5' who was being accused of misconduct; whereas P&S ' omers  were never 
employees of Wesco and always had the right to compete with Wesco and to recruit Wesco's 
employees. Fourth, the dicta in Alexander cites to the case of American Republic Ins. Co. 
vs. Ulzion Fidelity I;@ Ins. Co., 756 F.Supp 533 (1972), where the holding placed emphasis 
on the fact that the defendant company had been '"participating in, encouraging, and 
accepting the tortious acts" of its new employees. Here there is no evidence that P&S 
"encouraged"' or ""participated"' in any improper conduct. Wesco has supplied no evidence 
that P&S told the employees when or how to write their letters of resignation, or that P&S 
sent prospective employees back to recruit other employees. Without proof that P&S was 
encouraging or participating in any alleged misconduct, P&S cannot be held liable for the 
employees' conduct, even if the court chose to adopt Alexander and Ameridcan Republic as 
the law in Idaho. 
III. There is no evidence that Brady Barkdull began his employment at P&S before 
resigningfiom Wesco. 
Wesco also attempts to make something of an alleged "meeting" that supposedly took 
place in Preston between Brady Barkdull, Holly Ernest, and Wes Harris (a former customer 
of Wesco's). Wesco claims there is evidence that this 'heeting"occurred on August 16, 
rather than after August 19, based on a letter being presented to Harris at that meeting 
bearing the printed date of August 16. In response, P&S points out that Harris denies it was 
a "meeting" and says they just "stopped in." Deposition of Harris, 16: 15. Second, Harris has 
no idea when they stopped by. He stated: 
I know it was after August 16th when that paper was printed but I don't know 
what the exact date would have been. 
Wes Harris, 17: 1-3. Having a letter dated August 16 certainly does not mean the meeting 
occurred on August 16, it only means that it occurred sometime after that date. This is not 
evidence of misconduct by Brady, especially in the face of Brady's testimony in his Second 
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Affidavit, par. 6, that he did not encourage Wes I-Iarris to switch his business to PP&S prior 
to my resirnation from Wesco. Brady also points out that it was actually Hugh Barkdull who 
stopped in on Harris and that this occurred during the week following the opening of P&S 
and after Hugh Barkdull had resigned. Additionally, Holly Ernest has testified that he did 
not contact any customers at all prior to August 22 to inform them that the new stores for 
P&S would be opening. Ernest Deposition, 37:23-38:4. 
I .  Brady Barkdull's conduct in looking for potential stores for P&S is not actionable. 
Wesco repeatedly attempts to cast Brady as the manager over the stores. He was not 
the manager. At most he was a sales manager, and didn't formally have that title. (Affidavit 
of Brady Barkdull, par. 1 .) Whether be was a manager or not, there is no factual support for 
the claim that Brady had a legal duty to inform Wesco that he was aware that a competing 
store might be opening. Such a rule of law could not possibly be reconciled with the rule, 
stated by the court, that absent a non-compete agreement, employees do have the right to 
make arrangements to begin competing with their employers while they are still employed. 
The court correctly stated the law at page 13 of its Decision that an employee is 
allowed to "make arrangements to compete while employed," including purchasing a rival 
business and/or entering into agreements to compete with his employer. Surely, if Brady 
could have made arrangements to start his own competing business while still employed at 
Wesco, it is even less of a problem if he assisted P&S in opening new stores. The court has 
correctly ruled that the conduct alleged against Brady would not be actionable, even if it was 
proven. 
The new cases cited by Wesco are not on point. The Jensen case involved an 
employee who violated the exact terms of his job description in not keeping his employer 
informed. By contrast it was not within Brady's job description to scan the horizon for 
competing businesses starting up and inform Wesco of such businesses; therefore, it was not 
a breach of his duty to fail to inform Wesco of the possibility of P&S opening stores in 
Eastern Idaho, or to inform them that he was considering switching employment. There is 
no allegation that Brady breached a contract or failed to perform contractual duties, as was 
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alleged in knsen. 
Wesco" other case, R Homes affimed an earlier decision of this very court. Wesco's 
reliance on R Homes demonstrates a lack of understmding of the rule of law stated in that 
case. Just as in Jensen, the duty of loyalty extends only to a violation of the fiduciary duty, 
not to a blanket prohibition against making plans to compete with an employer. Wesco is 
agempting to broaden the holding in R Homes far beyond what it actually said. 
Additionally, Wesco complains that Brady did not "rat out" P&S and tell his boss at 
Wesco about P&S' efforts to start competing stores. Brady denies that he or any other 
employee had made a decision about resigning at the time he was questioned by Roger Howe 
of Wesco. More importantly, an employer does not have the right, without a non-compete 
agreement, to demand from employees to know whether they are considering other 
employment or if they are considering starting a competing business. It seems that if 
employees have the right to make preparations and plans to compete against a former 
employer, while they are still employed, they certainly cannot be said to have a duty to 
disclose those plans to the employer prior to leaving. Aside from the fact that Brady did not 
know of the plans for sure until on the final day, he also had no duty to inform his employer 
of such plans, even if he did know. 
Conclusion 
For all of these reasons, the court should not reconsider its order granting partial 
summary judgment in this matter. 
October -- ,' c, 2006 
MERRILL & MERRILL, CHARTEED 
By: 
Kent L. Hawkins 
Attorneys for Defendants 
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Plaintiff's Reply Brief in Support of Second Motion to Reconsider 1 
The plaintiWj through its attorneys of record, respecthlly subtnits the foI1owing 
reply brief in support of its second motion to reconsider. 
INTRODUGTI ON 
This is a serious case and the defendants' conduct should be taken seriously. The 
defendants' position that anything goes because we live in a fi-ee market system ipores  
Idaho law. The plaintiff clearly and precisely cited the law and the facts of this case in its 
memormdum in support of its second motion to reconsider. The defendants attempt to 
inini~nize the existing law and facts. 
As indicated in its original memorandum, the plaintiff is not seeking to vilify the 
forrner judge on this case. Judge Smith made certain comments and those comments are 
demonstrative of his legal analysis. It was not the plaintiff who brought up the political 
dynamic of the state of Idaho but rather the previous judge. 
When one sets aside political ramifications and merely applies the law to the facts 
of this case, the result is an easy one. The defendants acted wrongfully and they should 
be held accountable. On a surninary judgment motion, the non-moving party is entitled 
to be given every inference in its favor. These inferences were not given to Wesco in this 
case. There is no better time than the present to rectify and correct the law of this case. 
Otl~erwise, the trial in this case ~ t ' r j l  be hollow and an appeal will be inevitable. 
ARGUMENT 
I. The plaintiff correctly cited the procedural background and facts of this case. 
Instead of acknowledging Judge Smith's eon~~nents in this case, the defendants 
claim that counsel for the plaintiff acted "inappropriately" for bringing thein to the 
attention of this C o ~ ~ r t .  NO case or rule was cited in counsel's ad homincnz attack of 
plaintiff's counsel. 
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The dekndants claim that Judge Smith's co~nnxents were taken out of context and 
that the "context makes it clear that this was not an explanation of why a partial suminary 
judpen t  was granted . . . ."Defs.Wern. in Opp'n at 2. While the comments occurred 
at the motion to compel hearing, the comments were clearly refeerring to the suinmary 
judgment decision. Judge Smith stated: 
And I know counsel for the plaintiff is we11 aware of this, but these are tough 
areas between competitors. And you know, the Court is led into these areas with 
caution because the whole emphasis of today's society is Eiee enterprise and 
competition. We really don't tare whether business makes it or not as long as we 
can get it for cheap and there is a lot of it and it's very good. And so these 
expeditions into other than that are limited and into which the courts go with 
caution. 
And that b why Igave the summay judgment decision I did. It wasn't. a matter 
that there inay not have been things which everybody would like to look at, but it 
was made in an effort to keep the parties who are competitors as much possible 
into things which we ought to really get into. And I believe my Supreme Court 
has suggested where I went is where I'm supposed to go, even though others in 
bltrer states wouM go.further 
Tr. January 22,2007 Hr'g at 49:7-24 (emphasis added). Judge Smith was clearly 
referring to the summary judgment decision and not: the present motion to compel as 
evidenced by his comment "that's why I gave the suinmary judgment decision I did.'" 
Further, Judge Smith was speaking in the past tense ("where I went") and not in 
the present or Euture tense. Unquestionably, liis comnlent referred to his summary 
judgment ruling. Notwithstanding, even if his comments son~ehow did refer to the 
motion to coinpel ruling, they are still iniproper and shed light on his analysis of this 
case. 
The defendant then arbrues that unda a "red state"approach the plaintiff would be 
the more favored party. This argument is rehfed by Judge Smith's own comments. 
Judge Sinith limited the plaintiff's claims because of his perception that others in bluer 
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states would go Eurther, in essence making this a political decision rather than a legal one. 
Our society has degenerated enough where parties cannot rely upon the law, rather thaiz 
t/~epoliticalproclivities q fa  given judge. If the bench has become politicized in such a 
fashion, the ra~nifications for litigants and the general commonwealth suggest that our 
systexn ofjurisprudence has become not just meaningless but a travesty. 
'The plaintiff precisely and accurately cited the record in its statement of the 
procedural and factual background. The defendants seek to distinguish and argue the 
procedural and factual record as cited by the plaintiff. Most of these distinctions are 
immaterial, are not facts but rather arguinent, and at most raise an issue of fact. The 
Court can verify the evidence based on the record and the citations. Notwithstanding all 
of this, at least one of these factuaI distinctions merits response. As to paragraph 47 the 
defendants claim that "The letter deliver (sic) to Vires Harris in Preston was hand 
delivered aPler P&S's new stores opened." Defs.' Mern. Opp'n at 7. This statement by 
the defendants completely misstates Wes Harris's deposition testimony. The entire 
relevant portion of I-larris's testinkmy is contained in the plaintiff's memorandum and 
indicates that the letter was hand delivered before P&S opened its new stores. 
The defendants' attempt to explain away the date on the letter with Cory Hansen's 
affidavit stretches the imagination and at most generates an issue of fact,' Judge Smith 
and the defendants seek to ignore Harris's plain deposition testimony. Thus, for purposes 
of summary judgment the letter was delivered on or before Aup~st  19th. 
Even if the letter was delivered after the 19th, it still generates in an issue of fact 
as to when Brady Barkdull was acting on behalf of P&S. The letter was given to 
' Additionally, Mr. Hansen's affidavit tacks foundation and should not bc considered by tlte Court. 
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numerous custsmcrs, is dated humst  15,2005, is on P&S letterhead, and holds Brady 
Barkdull out as an employee as of that date. At a rninirnum there is an issue of fact which 
is all Wesco needs to establish at this stage of the litigation. 
11. The Twin fills Farrn ease is applicable and the defendants failed to 
distinguish it from the present facts. 
The defendants take issue with the T ~ i n  FaEts Fann case because it was decided 
under the former version of the Idaho Competition Act. 'That case is discussed in the 
plaintips original memorandum and bears a striking resemblance to the facts here. 
While that case dealt with the previous iteration of the Idaho Competition Act it also dealt 
with nuinerous other torts inciuding breach of fiduciaryiioyaity and tortious ~nterference 
with prospective economic advantage. See Twin Falls Fatm (iZ City Distrib., Inc. v. D (iZ 
B Suplply Ca., Iizc., 96 Idaho 35 1, 528 P.2d 1286 (1 974). Importantly, the case also dealt 
with how such tortious conduct could potentially be imputed to a new employer or the 
principal of a new employer. See id. The defendants completely ignore this aspect of the 
case. The plaintiff did not cite this case to find fault with the Court on its decision 
regarding the Competition Act but rather to point out, among other things, a new 
employer and a principal of the new employer can be held liable for the conduct of its 
new employees if it participated in, benefited from, or encouraged the conduct. 
A simple review of Idaho cases establishes that the Twirl f i l k  Farm case is 
binding precedent from the Idaho Supreme Coul't and is a better indicator of "where 
[Judge Smith] was supposed to gc" (Tr. January 22,2007 Hr'g at 49:22-23) than Judge 
Smith's perception of the rediblue state dichotomy. 
The defendants' next contention is that Judge Smith followed the Twin Falls Farm 
case even if he did not cite to it or mention it in his decisions. While up to a certain point 
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Judge Smith applied the frduciarylloyaity porlion aspecls of the case, there arc numerous 
aspects of that case that suggest a different result in this case. The defendants would have 
this Court pick and choose what aspects of the binding precedent to follow. Thus, this 
Court should consider the %in Falls Farm case and reconsider the previous rulings of 
Judge Smith. 
111. The previous rulings need to be modified as to the tort of interference with 
prospective economic advantage. 
The law of the case and Idaho case law unequivocally establishes that wrongful 
conduct consists of conduct in violation o fa  statute or other regulation or a recognized 
rule of cornlnon law. Here, all of the employee defendatlts and P&S are potentially liable 
for unfair competition. Undisputedly, this is wrongful conduct. Thus, based on Judge 
Smith's own ruling the employee defendants and P&S are potentially liable for the tort of 
interference with prospective economic advantage. 
The defendants claim that the plaintiff does not understand Judge Smith's 
decision and that soinehow the only actionable wrongful conduct for the tort of 
interference with prospective economic advantage must have occurred before the 
employees left. The defendants fail to cite any law in support of their contention and it is 
they who lack understanding in the fundamental distinction between torts and contracts. 
There is no requireinent for a contractual relationship under the tort of interference with 
prospective economic advantage. It is nonsensical to suggest that the only conduct giving 
rise to wrongful conduct must have occurred prior to the enlployees leaving employment. 
Interference with prospective economic advantage is not predicated on a contractual 
relationship and co~ild have occurred at any time. There is no basis to parse the facts in 
this in such a fashion as prevent this tort extending to P&S and the other employee 
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defendants who are potentially liable for unfair competition. 
The defendants next argue that there was no evidence that Brady Barkdull was 
P&S/APW's agent. In addition to the letter discussed above, there is a mountain of 
evidence Brady Barkdull was acting on behalf of P&S/APW before he 1eR Wesco Paint & 
Equipment. Brady Barkdull recruited employees, shopped for real estate, and contacted 
customers before he leR Wesco Paint & Equipment. Brady Barkdull's efforts to locate 
real estate were made on behalf of P&S/APW. As Brady Barkdull has inade it clear he 
had no intention of going off on his own, he undeniably was acting on behalf of 
P&S/APW. 
The defendants argue that the plaintiff's argttment that Ernest, Davis, and APW 
are potentially liable is not based on the law and any other ruling in this regard would be 
silly. Defs.' Mem. in Opp'n at 11. The plaintiff directs the Court to its previous 
memoranda containing numerous citations to Idaho law and cases from other 
jurisdictions. Specifically, the Twin Falls firm case deals with this issue and is 
discussed at length in the plaintiff's memorandum in support of its second inotion to 
reconsider. 
IV. The employee defendants breached their employment contracts. 
Instead of addressing the legal argument in the plaintiff's brief, the defendants' 
make the conclusory argument that it is not appropriate for Wesco to try and turn the 
employee handbook into a covenant not to compete or a teim contract. The defendants' 
argument misses the mark. The plaintiff is not trying to re-characterize what the at-will 
nature of the employinent arrangement, but inerely point out what the employment 
reIationship was. The plaintiff's position is in Iine with Idaho law which provides that an 
ei~lployment contact is presumed to be at-will unless the parties agree to a contract term 
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limiting the right of either to terminate the contract at will. Jenki~s v. Boise Cascade 
C O I ~ . ,  141 Idaho 233,240, 108 P.3d 380,387 (2005). Idaho law recognizes a cause of 
action for breach of an implied covenant of good faith and fair dealing. Id. at 242, 108 
P.3d at 389. Such a covenant is found in all empiopent  ageements including 
employment at will relationships. Id. at 242-43, 108 P.3d at 389-90. The covenant is an 
objective determination of whether the parties have acted in good faith in terns of 
enforcing the contractual provisions. Id. at 243, 108 P.3d at 390. 
The employee handbook is evidence of whether the employee defendants acted in 
good faith and generates an issue of fact preventing summary judgment. 
V, Ernest, Davis, P&SfAPW interfered with the employees' contracts. 
The defendants argue that the plaintif% are seeking a finding that h e  competition 
should be illegal. The plaintiff did not make such an argument. The defendants also 
suggest that the plaintiff is relying on non-Idaho case law.2 Defs.' Mein, in Opp'n at 12. 
To the contrary, the plaintiff relies on two Idaho cases and the Restatement (Second) of 
~ o r t s . ~  The plaintiErefers the Court to its argument at page 30 of its memorandum in 
support of its second motion to reconsider. 
VI. All of Brady BarkduU's conduct should be considered when determining 
whether he breached his fiduciary duty. 
Brady Barkdull's conduct went beyond making mangenlents to compete. In 
support of this argument the plaintiff cited Idaho law and the record establishing Brady 
Barkdull's conduct. There is ainple evidence that Brady Barkdull acted inappropriately 
' The defendants repeatedly take issue with the plaintiff's citation cases. It bears lnentionlng that the only 
case cited by the defendants in tlleir entire brief is the T'vin Falls Fain1 case which was cited at length In 
the plaintiffs brief. 
' The plaintiff also cites a Virginia case that is factually similar to the one at bar. While the plaintiff 
recognizes non-jurisdiction cases are not binding, they are persuasive if there is no Idaho authority 
contradicting them. 
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and the case law in Idaho suppods the plaintiff's position. The plaintiffrekrs the Court 
to pages 3 1-33 of its previously filed memorandum in support of its second motion to 
reconsider. 
VII. The defendants are liable for civil conspiracy. 
The dekndants argue thar the plaintips civil conspiracy claim is "ridiculous.'" 
The plaintiRrests on its previous briefing in this area and incorporates that briefing 
herein. The defendants obviously do not take the plaintiff's claims seriously. This Court: 
should and the plaintiff's second motion to reconsider should be granted. 
CONCLUSION 
Based on the foregoing, the plaintiff respectfully requests that its second motion 
for reconsideration be granted. 
Jeffrey D. l3nin;on 
of. ~ & r d  St. Clair Gaffney PA 
Attorneys for the Plaintiff 
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thou@ X, Green Pa~nerships X through X, 
and Red Limited Liability Companies I 
though X, 
The plaintiff, by and though counsel of record, Beard St. Glair P.A., submits the 
following reply brief in support of its motion to reconsider. 
ARGUrnNT 
I. P&S is liable for the tortious acts of the employee defendaxits. 
P&S is vicariously liable for the tortious conduct of the employee defendants. 
P&S argues that it is undisputed that the employee defendants were not the employees of 
P&S until after August 19,2005. The record does not support this contention. A letter 
dated August 16,2005, signed by a P&S sales manager on P&S letterhead, lists Brady 
Barkdull as an employee.' Harris Dep, Ex. 3. Even if this were not clear evidence of 
Brady Barkdull's employment for P&S, Wesco Paint and Equipment is entitled to a 
reasonable inference at the summary judgment stage that Brady BarkduH was an 
employee of P&S on August 16,2005 .' P&S' reliance on Brady Barkdull's affidavit at 
most generates an issue of fact. The affidavit does not bolster P&S' position but rather 
impeaches P&S and supports Wesco Paint and Equipment's contention that the conduct 
of P&S is actionable. 
Not only is P&S vicariously liable for Brady Barkdull's conduct, it is also liable 
based on its own conduct. An employer who participates in, encourages, and accepts the 
tortious acts of an employee made against a previous employer is subject to liablity. See, 
' It is significant to note that this lettcr was not produced by P&S in discovery but rather was produced by a 
former customer of Wesco Paint and Equipment, Wes Harris. 
Brady Barkd~lll's conduct demonstrates that hc was likely a P&S employee or agent even before this date. 
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e.g., Alaander & Alexander Benefits Serv., Inc., 756 F. Supp. 1408 (D. Or. 199 1). P&S 
unsuccess%lly attempts to distinpish this case. The factual scenario in this case is 
unique and has not been considered in Idaho. Interestingly, Idaho courts have recognized 
the authority relied on and cited in Alexander. CJ: R firnes Curp. v. Herr, 123 P.3d 720, 
724 (Idaho Ct. App. 2005) (citing RESTATEMENT (SECOND) OF AGENCY 393 (1957)) 
with Alemnda & Alexander Benefits S m ,  Inc., 756 F. Supp. 1408, 141 2 (D. Or. 199 I)  
(citing RESTATEMENT (SECOND) OF AGENCY 5 393 (1980)). In fact, Alexunder cites the 
Oregon case 7bp Service Body Shop v. Allstate Insurance Company, 582 P.2d 1365 (Ore. 
1978), which is the case the Supreme Court of Idaho relied on in applying the tort of 
interference with prospective economic advantage. Cf: Alexander & Alexander Benefits 
Serv., Inc., 756 F. Supp. 1408, 14 14 (D. Or. 1 99 1) with Idaho First Nut '1 Bank x Bliss 
Valley Foods, fnc., 121 Idaho 266,286,824 P.2d 841,861 (1991). Just as the Idaho 
appellate courts have utilized the framework articulated in Alexander, this Court should 
utilize the framework articulated in Alexander. 
P&S argues that there is no evidence that P&S encouraged or participated in any 
improper c o n d u ~ t . ~  P&S played a vital role in recruiting employees and soliciting 
customers with Brady Barkdull before he resigned from Wesco Paint and Equipment. 
See Pl.'s Mern. in Supp. of Mot. to Reconsider at 3-5. There can be no question that P&S 
tasked prospective employees with recruiting other employees. The owners of P&S, 
Ernest and Davis, came up with the idea to recruit Wesco employee in the first place. See 
Davis Dep. 20: 10-23. It is unreasonable based on the factual record of this case to 
suggest that the defendant employees' conduct in recruiting their fellow employees was 
w h i t e  initially citing the proper doctr~nc that a company can be liable for participating in, encouraging, or 
accepti~rg the tortious acts of a new employee, P&S fails to address the "accepting" portion of this 
analysis and instead just focuses on the "encouraging" and "participating" portion. 




not encouraged, accepted, or later ratified by P&S. The only way the employee 
defendants could have recruited fellow employees is if they bad authority from P&S to do 
SO. 
P&S a r s e s  that Ernest and Brady Barkdull did not meet with Wes Harris before 
August 19,2005. While Harris did not h o w  the exact date, he clearly testified that 
Ernest and Brady Barkdull stopped by before P&S had started up. Harris Dep. 17:4- 19:8, 
Ernest and Brady Barkdull's testimony cited to by P&S at most establishes a genuine 
issue of fact. 
Even if the meeting occurred after P&S had started business, the letter dated 
August 16,2005 is an admission by P&S that Barkdull was its employee as of that date. 
Brady Barkdull's failure to resign %om Wesco Paint and Equipment while performing job 
responsibilities as an employee for P&S is tortious conduct for which both Brady 
Barkdull and P&S are liable. 
11. Brady Barkdull" activities were not merely "arrangernents" to compete. 
Brad y Barkdull 's conduct went beyond making arrangements to compete. Brady 
Barkdull was an empfoyee of P&S on August 16,2005, and as such he was not making 
arrangements to compete against Wesco Paint and Equipment. Instead, he was 
performing job responsibilities for P&S in direct competition with Wesco Paint and 
Equipment. P&S5 attempt to marginalize Brady Barkdull's job responsibilities by 
arguing he was not the manager over the Idaho stores is rejected by the record. Brady 
Barkdull's own resignation letter represents that he was the "Regional Manager." 
Brady Barkdufl was not merely making arrangements to compete. He was 
already employed by P&S directly competing with Wesco Paint and Equipment. Even if 
he was not employed by P&S on August IG, 2005, his conduct was "in direct competition 
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tvith the employer's business," 'RESTATEMENT (SECOND) OF AGENCY 5 393 cmt. e (1958). 
At a minimum, a jury should be allowed to determine whether such conduct was merely 
  reparation'"^ compete or direct competition. 
CONCLUSION 
Based on the foregoing, Wesco Paint and Equipment respectfully requests that 
P&f remain as a defendant as to counts one and two and that the jury be allowed to 
determine whether Brady Barkdull's conduct in looking for potential store locations or 
speaking with P&S representatives constituted a breach of his duties to Wesco Paint and 
Equipment. 
October ) 9, 2006 
Attorneys for the Plaintiff 
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The Plaintiff's Notion to Reconsider came before the Court 
on October 23, 2006, pursuant to notice. Appearing at the 
hearing for the Plaintiff was Michael D. Gaffney and Jeffrey D. 
Brunson of Beard St. Clair P.A. Appearing for the Defendants 
was Kent L. Hawkins of Merrill & Merrill, Chartered. 
Prior to the hearing, the Court had received and reviewed the 
Motion, the Plaintiff's Memorandum in Support of Motion to 
Reconsider, the Memorandum in Opposition to Plaint iff s Mot ion to 
Reconsider, and the Plaintiff's Reply Brief in Support of Motion 
to Reconsider. 
At the hearing, the Court heard the respective arguments of 
counsel and took the matter under advisement. The Court now 
issues its opinion. 
Rule 11 (a) ( 2 )  of the Idaho Rules of Civil Procedure allows a 
party to move for reconsideration of "any interlocutory orders of 
the trial court . . . at any time before the entry of final 
judgment but not later than fourteen (14) days after then entry of 
final judgment." This motion asks for reconsideration of an 
interlocutory order (the Court's Decision Re: Summary Judgment) 
and has been timely filed. 
In the Motion, the Plaintiff asks the Court to reconsider its 
decision (1) to dismiss Paint & Supply, Inc. (hereinafter "P&Sn) 
from liability as to Counts One and Two of the Complaint and (2) 
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to dismiss the Plaintiff's claims in Count Two against Brady 
Barkdull (hereinafter "Brady" ) for "looking for potential store 
locationsN for P&S or "speaking with P&S representatives about 
future work with P&Sn while employed by the Plaintiff. 
The Court DENIES the Motion to Reconsider its decision as to 
the dismissal of P&S in Counts One and Two. 
A. 
Count One alleges that all of the Defendants have interfered 
with the Plaintiff's prospective economic advantage. However, the 
Court found no conduct in this record on the part of P&S, which 
indicated that P&S interfered with the Plaintiff's prospective 
economic advantage. There was no evidence that P&S interfered 
with prospective economic advantage, because there was no evidence 
of the fourth element required for proof of that tort (that P&S 
interfered with a valid economic expectancy by some measure beyond 
the fact of the interference itself; i.e., violated a statute or 
other regulation or rule of common law). 
The Plaintiff now suggests that there is evidence that P&S 
interfered with a valid economic expectancy by some measure beyond 
the fact of the interference itself, because P&S acted 
"deceitfully by representing Barkdull's employment started on 
August 19, 2005 at 7:00 p.m. when it actually started at the very 
latest August 16, 2005." However, the Plaintiff does not cite the 
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Court any statute, otbet regulation, or rule of common law that 
P&S violated by such alleged representation. Further, that 
alleged representation has only been made in the course of this 
case. This record does not evidence that it was made to the 
Plaintiff's customers or employees. 
Alternatively, the Plaintiff asks the Court to find P&S 
potentially liable on the basis of vicarious liability. The Idaho 
Court of Appeals has explained the vicarious liability of an 
employer for the conduct of its employee as follows: 
The Podolans aver that Legal Aid is liable for 
Donnellyl s acts through the doctrine of respondea t 
superior, which translated means "let the master 
answer." Black's Law Dictionary, p. 1311 (6th ed. 1990). 
The doctrine states that an employer or master is 
responsible for the torts of its employee or servant 
when the torts are committed within the scope of the 
employee's or servant's employment. Smith v. Thompson, 
103 Idaho 909, 911, 655 P.2d 116, 118 (Ct.App.1982) 
citing Scrivner v. Boise Payette Lumber Co., 46 Idaho 
334, 268 P. 19 (1928). The scope of one's employment 
encompasses 
those acts which are so closely connected with what 
the servant is supposed to do, and so fairly and 
reasonably incidental to it, that they may be 
regarded as methods, even though quite improper 
ones, of carrying out the objectives of employment. 
. . .  [Iln general the servant's conduct is within the 
scope of his employment if it is of the kind which 
he is employed to perform, occurs substantially 
within the authorized limits of time and space, and 
is actuated, at least in part, by a purpose to serve 
the master. 
Birkner v. Salt Lake County, 771 P.2d 1053, 1056 (Utah 
1989), quoting W. KEETON, PROSSER AND KEETON ON THE LAW 
OF TORTS § 70 AT 502 (5th ed. 1984). See also RESTATEMENT 
(SECOND) OF AGENCY § 228 (1958) . "An employee's purpose 
or intent, however misguided in its means, must be to 
further the employer's interests. " Birkner, 771 P. 2d at 
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1057. "If the employee acts from 'purely personal 
motives . . . in no way connected with the employer' s 
interest' . . .  then the master is not liable." Id. at 
1057, quoting PROSSER AND KEETON ON TORTS, § 70 AT 506. 
As a general statement of these rules, Idaho courts have 
stated that the test for whether an employee was acting 
within the scope of employment when he committed a tort 
is the right to control reserved by the employer over 
the functions and duties of the agent. Sterling v .  
Bloom, 111 Idaho 211, 247-48, 723 P.2d 755, 791-92 
(1986) (Wuntley, J., concurring) citing Koch v. Elkins, 
71 Idaho 50, 225 P.2d 457 (1950) ; Van Vranken v .  Fence- 
Craft, 91 Idaho 742, 430 P.2d 488 (1967). 
Generally, the issue of whether an employee acted within 
the scope of employment is a factual question to be 
decided by the trier of fact. Birkner, 771 P.2d at 1057; 
Manian v. Waybright, 59 Idaho 643, 656, 86 P.2d 181, 186 
(1938). However, conduct that is clearly outside the 
scope of employment may properly be decided by the court 
as a matter of law. 
Podolan v .  Idaho Legal Aid Services, 123 Idaho 937, 944-45, 854 
P.2d 280, 287-88 (Ct. App. 1993). 
The Plaintiff alleges that Brady (during his employment with 
Paint & Equipment Supply-Idaho, Inc. [hereinafter "P&En]) breached 
his duty of disclosure and loyalty by (1) talking to the 
Plaintiff's other employees about quitting their employment with 
the   la in tiff/^&^ and (2) talking to P&E customers. The Plaintiff 
then alleges that Brady was an employee of P&S before he resigned 
from P&E, therefore P&S is liable for Brady's acts under the 
doctrine of respondeat superior. 
There is no evidence that Brady was an employee of P&S 
(while also employed by P&E) except for one letter (dated August 
16, 2005) written by P&S (not ~rady). The letter was found during 
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the discovery process in the possession of a customer of P&E. 
However, the customer states that be does not know when he 
received the letter. There is no evidence in this record that the 
customer received it before Brady resigned from P&E on August 19, 
2005. There is no evidence that Brady contacted the customer (on 
behalf of P&S) before he resigned from P&E, except this letter. 
The Plaintiff argues that the date on the letter is enough to 
avoid summary judgment on the issue, but cites no authority for 
that argument. The Court also finds no legal precedent for a 
presumption that a letter was mailed on the date of the letter. 
Instead, the presumption arises from the postmark on the envelope 
in which the letter was mailed. In Re Llominy, 116 Idaho 727, 729, 
779 P.2d 402, 404 (1989). P&S has challenged the Plaintiff's case 
against it for interference with a prospective advantage on the 
basis that there is no evidence that Brady was employed by P&S 
while doing any of the acts he may have done (which allegedly 
would make him liable for that tort). A letter dated on August 
16, 2006 (without any further evidence or foundation) is nothing 
more than speculation, a mere scintilla of evidence, that Brady 
was employed by P&S before August 19, 2006. The nonmoving party's 
case (in a motion for summary judgment) must be anchored in 
something more than speculation, and a mere scintilla of evidence 
is not enough to create a genuine issue of fact. Tuttle v. 
Sudenga Industries, Inc., 125 Idaho 145, 150, 868 P.2d 473, 478 
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The Plaintiff argues that the date on the letter is evidence 
that the letter was written on that date. The Court agrees. 
However, it needs more foundation to establish that the facts in 
the letter were true as of that date. There is no other evidence 
in this record indicating the truth of those facts on that date. 
AS to Count Two, the Plaintiff did not allege in its 
Complaint that P&S was responsible for the conduct alleged in 
Count Two. Count Two of the Complaint only alleges conduct on 
the part of the employees. Further, only an employee can breach 
a duty of disclosure and loyalty, because only an employee has a 
duty of disclosure and loyalty. 
The Court also DENIES the Motion to Reconsider its decision 
as to the dismissal of Brady for "looking for potential store 
locations" for P&S or "speaking with P&S representatives about 
future work with P&S" while employed by the Plaintiff. 
The Court has reviewed the Idaho precedent to determine 
what an employee may do, while employed by an employer. Idaho 
precedent cites section 393 of the Restatement (Second) of 
Agency (hereinafter "RestatementN) for such law. See R Homes 
Corp. v. Herr, Idaho Court of Appeals 2005 Opinion No. 66, 
Docket No. 30667, 123 P.3d 720, 724 (Ct. App. 2005). The 
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Restatement allows an agent to make arrangements to compete with 
the principal (while still employed by the principal), such as 
purchase a rival business andfor enter into agreements to 
compete with the principal after leaving his employment. 
RESTATEMENT (SECOND) OF AGENCY 15 3 93 (e ) ( 195 8 ) . 
The Court finds that an agent (1) looking for store 
locations for a prospective employer or for his own venture 
and/or (2) speaking with other potential employers, while 
employed by the principal, is therefore the exact conduct 
allowed by the Restatement. 
IT IS SO ORDERED. 
DATED November 28, 2006. 
District ~ u d g w  
Copies to: 
Michael D. Gaffney 
Kent L. Hawkins 
Randall R. Smart (5295 Commerce Dr., Suite 200, Murray, Utah 
84107) 
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